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1971 

June 11 Filcl Opinion #.37718. Cooper, .1. This opinion 
constitutes our fin(lin;rs of fact and i-onclii- 
sions ol law. • • • Acconlinj' tlie application 
for a preliminary injunction is granted. 
Settle Order IVoinfitly On Notice, (mailed 
notice). 

June 11 Filed order that Sydney 11. Werth(*imer he and 
hereby is appointed Receiver of all assets 
and property of and owned beneficially by 
(lefts’ Capital Counsellors, and Capital Advi- 
.sors. Said Receiver .shall filed a bond in the 
amount of (.')(),(HX).00) Dollars. Cooper, ,1. 
.M/N. 




Relevant Docket Entries 


Oct. 26 Filed Notice of Motion rr: .Applicjition for 

Fees. 

Nov. 12 Filed Affidavit in opposition to application for 
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Dec. Filwl Affidavit of service of two copies of affi¬ 

davit and brief in opposition of application 
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Dec. 22 Filed Sydney B. WertluMnn'r, l{e<eiver’s .Mli- 
<lavit. 

Dec. 22 File«l Memorandum in support of the applica¬ 
tion of Conboy, Hewitt O’Brien & Boanlman, 
Fs(|s. for a preference and Payment of lefjfal 
fe(‘S. 

Dec. 22 Filed Memorandum in opposition to the appli¬ 
cation of Conboy, Hewitt, O’Brien & Board- 
man, K.s(is. tor a |)referenee ainl Payment 
of lejcal fees. 

Dec. 22 Filed David .1. Mountan, .Ir. .Mlidavit in sup¬ 
port of an application of Conboy, Hewitt, 
0’P.rien. & Boanlman for an order fixinj; fees. 

Dec. 22 File<l Memo Fndorsed on motion filed 10-2t)-71 
-Oral arfjtument on the ajiiilication for coun¬ 
sel fees is set for .January 11, l!)72 at 4 p.ni. 
in Room 70(5. 'I'he movant law firm, on or 
before the date of the oral arj^ument, .should 
declare in writinj;; tin* allocation of their 
services and time, etc., as indicateil. So 
Ordered. Cooper, .1. M/N. 
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1974 

May 22 Filed Opinion #40,730-l)pfts. motion for pay¬ 
ment of lef^al fees from the assets of r<!ceiv- 
ership estate is denied in all respects.— 
Cooper, ,1. Mailed notices. 

.Tuly 22 Filed Defts. Notice of A})p(!al from onler hy 
Judf^e Cooper dated r)/22/74. (mailed notice) 


Opinion of Hon. Irving Ben Cooper, Appointing 
Sydney B. Wertheimer, Receiver. 

UNITKI) ST.ATFS DISTRICT COURT. 

SoHTMiatN Dn-THKT OK N'kw Yohk. 


SkC'I'KITIKS & FxCMA.VOK Co.M.MISSION, 


against 


Plaintiff, 


Capitai. 


(’orNSKi,ia>it.s, Inc., ('aimtai, Aovtsoas, Inc., .1. Iii- 
viNc. Wkiss, Aura ham R. Wkiss, 




Defendants. 


71 Civ. i:i90 


Appearances: 

Ifon. Kevin Thomas DoRy, Regional Administrator, 
New York Regional Offic«‘, 2fi Federal Plaza, New York, 
New York 10007, Attorney for Securities and Exchange 
Commission. 




Opinion of Hon. Irving Ben Cooper, Appointing 
Sydney B. Wertheimer, Receiver 

Donald N. Malawsky, Kscj., (Jerald Gordon, Ksq., Roger 
M. Deitz, Esq., Paul V. Mifsufl, E.sq., (^f Counsel. 

Conhoy, Hewitt, O’Brien & Boardinan, P^,sqs., 20 Ex¬ 
change Place, New York, New York 1000."), Attorneys 
for Defendants. 

Hobart L. Brinsniadc*, Eso David .1. Mountan, Jr., 
E.sq.. Myron D. Cohen. Esq.. Of Counsel. 

lKviN(i Bkn Cooficit. 1). J.: 

Plaintiff Securities and Exchange Coinniission instituted 
this action on March 25, 1071 by filing a coinjilaint alleg¬ 
ing nninerous violations by the corporate and individual 
defendants of the Securities Act of 1935, the Securities 
Exchange Act of 19.34, th»* Investment Advisers .\ct of 
1940, an<l the rul<‘s and regiilfitions iMiactisl thereunder 
(Plaietiff’s Complaint. March 25, 1971, ji. 1-2); request¬ 
ing e issuance of an injunction restraining defendants 
froT participating in any manner in the marketing of 
securities subject to Section 5 of the Securities Act, and 
the aiipointment of a n'ceiver to administer the corpo¬ 
rate defendants’ as.sets. (Complaint, pp. 14-23). 

Contemporaneously, an order to show cause why a pre¬ 
liminary injunction should not issue, containing a compre¬ 
hensive temporary restraining onler, was entered by this 
Court. (Plaintiff’s Ordi'r to Show Cause. 3’«*m[)orary Re¬ 
straining Order and Affidavits, March 25. 1971). On .\nril 
2, 1971 all jiarties to this litigation consenting, an<l pend¬ 
ing disposition of plaintiff’s motion, we entered an order 
creating an interim arrangement with the goal of allow¬ 
ing defendants to continue ojieration of certain segments 
of its business without prejudice to the interests of the 
investing public involved in the disputed transactions. 
(Stipulation, Undertaking, and Order Modifying ami Ex¬ 
tending Temporary Restraining Order, April 2, 1971). 
That order was amende<i on April H, 1971 and provided 
for substitution of the fi.«cal agent ;in<l designated an in- 
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dependfiiit accountant. On May 7, 11*71. an order was 
onterc'c] cioasent of all parties furtlic-r niodifyinj' the 

prior court ordc-rs so as to ycrovide a more workable in¬ 
terim arranyrement. (Order Furtlier Modifyintr and Sup 
ydemc'ntiny? Tei:if)orary T’estrainin*' Order, May 7, 1!)71). 

Focusing on wliat we consider «o lu> the* tliresholcl and 
most likely determinative isstfe of this litii-^ation, the 
parties wen* clirected to j)r(*sent evidence as to wlietiicr 
participation in defendants’ (loverninent Ttond Flan con¬ 
stituted an investment contract suh.jc'ct to the registration 
provisions of the IP.t.^ Act. I’ursuant thereto hearings 
were )u>ld May 12. l.'l. 14. 17, IS, 1!*, 21, 1071 and on May 
2(), 1071 we endorsed the motion papers: 

“We have decideci to grant jilaintifT’s ap|)!ication 
for a prc'liminary injunction and tin* appointenent 
of a receivc'r. The Sc'curities and Fxchangc* Com 
mission is dir(ctc*d to promptly suhmit on notice 
comyclete foldings of fact and conclusions .if law." 

FOaintiff complied .lime* S. 1071, defendants on .lune S 
1071. 

.Jurisdiction is hasecl on Section 22(a) ol the Securities 
Act 1.') II.S.C. 77\ (a), Seeticin 27 of the* I'^xchange Act, I.”) 
U.S.C. 7Saa. and Sc*ction 214 of the* Advis<*rs .\ct, I.'") 
IJ.S.C. S0(h)-14. 

'I’his ofiinion constitutes our findings of fact and con¬ 
clusions of law in accordance witli Ftule r)2, F.K. Civ. I*. 

The parties involved 

(-aj)ital Counsellors, Inc. (“Counsellors’’), a Delawari* 
corporation with offices Iwated at 110 Wall Street, New 
York, New York, lias been registered as a broker-dealer 
with tlie Comini.ssion since May 12, lOfiO (Tr. .'>48)' and a 

'“Tr.” followed by a page reference relates to the hearing 
Iranscript. 
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mciribpr of the National Association of Securities Dealers, 
Tnc. Counsellors oversees Capital Advisors Tnc. and man- 
af^es the Atlantic Fund for Investment in TJ. S. Covern- 
rnent Securities, the Ooverniuent Rond Rian and the Put 
and Call Propjrarn. 

Capital Advisors, Tnc. (“Advisors”), the alter ef'o of 
(>)unselh)rs, shares common office space, personnel ami 
telephone service. It h.ns h(*en repristered as an invest- 
irienf adviser with the (Commission since .lanuarv 7, 
inr)2. (Tr. .')4S). Advisors publishes and sells to sub¬ 
scribers a semi-monthly liulh'tin (‘utithd ".Money and 
Credit Reports.” also two hooks “The Money Squeeze” 
and “Final Stufjes of the Money Squeeze." 

Irvin?? W(*iss (“Weiss”), the prota.qonisi in this liti¬ 
gation is a ffumder, presiih'Ut and director of Counsellors 
ami its subsidiaries, ami owns ;j ftorlion of the e(piity 
securiti<‘s of (’ounselors.'' 

''At the (lutsct of their iiivestinalion, th*' Cotnniission ap- 
j)arcntlv' believed, on the basis of the broker-dealer form filed 
by (Counsellors, that stock of the corporate defendants was owned 
exclusively by the Weiss brothers. \Veis.s testified at the hear¬ 
ing that after Kj)endinfr over 40 years on the ••street” (his 
first exposur<‘ to Wall Street in the suinmiT of ltC24 as a ty{)ist) 
fTr, .'jd.'ii. he thou<rht it was •‘normal” that a broker-dealer 
could have a “limited number of investors in a small eonq>any’’ 
without diselosirifr to the (Cctmmission this distribution of stoek 
tTr. 704-.')l, He maintained this position althoutrh ad.mittin<r 
that he had completed a broker-dealer re<jistration form for the 
SEC that requested information eoneernin?? stfs-kholders, and 
that he was aware that any ehanm* in either ojieration or status 
Would require amendment of the form. “Q. Did you put those 
14 stockholders [in fact there were ‘about 20’ stockholders in 
Counsellors, and ‘about 14’ were not members of the Weiss 
family (Tr, 704)) in an amended re>ristration forniT ! don’t 
recall our doin" that” (Tr. 70.')') Additionally, despite his 
familiarity with securities practice, he wa.s alletredly unaware 
that a private placement necessarily involved sotihisticated and 
wealthy investors (Tr. .'ifi.’D. 
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Ahraham !i. Weiss, Weiss’ iirother, was a vice-presi- 
<lent and director of l)oth Counsellors and Advisors and 
own<!<l a percentaf'e of^^tlie e{|uity securities of (Counsel¬ 
lors.’ 


77/c (jovernmrnt Rond RUin 

'I'he jj;overnnient bond })laii, co?ic(‘ived by the W eiss 
brothers in F«‘bruary of 19(17. combiiie<l the tradiu;^ in 
;rovernin(‘nt securities, treasury bills aiul lonj^ term f^ov- 
ernment bonds with the anticipated (luctuation in inter 
ests to create a scheme for secnritif? substantial profits. 

Individuals were solicited to invest $10,(XM) for a unit 
"participation” in the plan. Di'fendants d(‘j)osit(*d tln’se 
funds in short term commercial paper until a lar«e enoufth 
nuinb(*r of invi’stors enlisted, at which point a two year 
loan was nei'otiated by V\«‘iss’ efforts tor the ;rronp.' 
’flu* loan proceisls and (;ash subscrijitions were then com¬ 
bined in what Weiss denominated a "syndicate." Kach 
participant assnmeil a fraction <d’ tin* loan m the amount 

’Altliouijh plaintiff initially l•o^tenlplat(■(l callirifr .Vbrahuni 
Weiss as an adverse witness (Tr. 425), he <lid not te.stify at 
the hearini;. The extent of his partieipation in the operation of 
the corporate defendants was never clearly established. How¬ 
ever, Weiss aeknowledijed that his brother had "a Mia.ior part 
in the start-iii) of the frovernment bond plan” fTr. 549), and 
constantly employed the term “we” to describe Counsellors’ 
manafrement (e. Tr. 551, 5.5(i). 

•Orifrinally, defendants secured the borrowini' fro.a saviiifjs 
and loan a.ssociations; at the re<)ue.st of the SEC, banks were 
substituted as the .source for the loan (Tr. 736). 
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of $91,000,’’ and united witli a portion of his initial in¬ 
vestment," defendants purchased for his account a 90 day 
$100,000 face value treasury hill. 'Phe treasury hill was 
immediately pledged as collateral for the Inan and de- 
posite(f in an escrow account. (Tr. r)?;')). M’hrouj'hout 
this phase of the plan, each particijiant suffered a dim¬ 
inution of his equity as the loan’s interest exceeded 
the profit realized from the treasury hill ’ As treasury 
hills matured, th(*y were rolhsi over hy defiuidants. 

Weiss predicted in fiis promotional literature and lec¬ 
tures that in the very near future int(*n‘sts rates would 

"In 1967, each jiarticipant account was (tebited with a 
$95,000 obligation; the exce.ss of the participant’s investment not 
expended in the purchase of the $100,000 face value treasury 
bill was “transferred in the customer’s margin account as a 
credit (Tr. 757). In April 1968. at the Commission’s suf?- 
gestion, defendants rediiceil the portion of the loan reflected on 
each participant’s balance sheet to $91,000 (Tr. 767). Under 
either arrangement, the participant’s initial contribution was 
never fully invested, and the iinusisl portion was applied to the 
differential between the intere.st due on the loan and the interest 
received from the treasury bill. After this balance of the par¬ 
ticipant’s investment was exhausted, Weiss simply increased the 
amount of the loan to cover the co.st of the interest differential 
(Tr. 768). 

■$1,000 was immediately deducted from each unit of inve.st- 
ment as compensation for defendants’ services. 

‘Although the investors were aware of this interest differen¬ 
tial at this stage of the plan (Tr. 68-9, 492-;i), .some relied on 
Weiss prediction, contained in his Memorandum on United 
States Government securities (“Memorandum”) (P. Exs. 1, 10, 
11 A, 22), defendants’ primary promotional literature, that “we 
cxpcirt your three month Tn>asury bills to sail right through your 
balmy costs so that at a given point your return from Treasury 
bills Will carry the cost from your loan” (Tr. 187), or aasurance 
that the “most you should be paying the first year” is $690 
(P. Ex. 19; Tr. 46, 81-2). 





9a 


Opinion of Hon. Irving Ben Cooper, Appointing 
Sydney B. Wertheimer, Beceiver 

soar; this would create tin? f)roper market coriditioii for 
defendants to advise the participants to transfer their 
holdinfrs from treasury l»ills to depressed Ion;; term low 
interest hearing Kovernnumt honds. I)i*s[)ite the wide¬ 
spread unavailability of credit durin;; tliis chaotic situa¬ 
tion. the earlier mar;;in purchase of treasury bills insure<l 
each partici))ant access to $100,000 to subsidize the ac 
(piisition of lon^' term bonds. 1’bus the |)urcbasi‘ of 
treasury bills, even at a net loss to the particip.ant, was 
an integral part of tin* bond [)lan. Tin* nt'wly ,ac(|uired 
Ion;; term ^'overnment boiels would be substituted for tin* 
treasury bills as collateral for the loan. 

Finally, Weiss had forecast a rajjid retreat in inter- 
«*st rates wliicli enhanced tin* valin* of the Ioti;; term bonds. 
The participants w(*re to realiz(* substantial profits wln*n 
the bonds would lu* sold after climbing; in price in r(*sponsr* 
to fall in;; int<*r(*st rates. 

In all. d<*f<*n(lants mana^u*d the niarketim; of some tbirty- 
Ihree (.Tt) syndicates cornprisin;; over six hundred (HOO) 
public* inv(*.stor.s (Tr. tiOti) controllin,'; some sev(*ntv (70) 
million dollars of tr(*asury bills. (Tr. nOO). In prornot- 
in;; tin* bond (clan, def(*ndants r*onc(*d(‘dly f*m|)lov(*d tin* 
nn*ans and instrunn*ntaliti<*s of int<*rstat(* comnn*i'c«* and 
of tin* mails. ('I’r. .oSO). 

/vreshveril < 'onli fu t 

I’laintilT contends that participation in tin* (Jov«*rnment 
liond Flan as outlin(*d above* and operated by d(*f<*ndants 
clearly constitut(*s a .s(*curity as defined by Section 2(1) 
ol the 1922 Act, ir> F.S.C. 77(b)l. DelVndants r»*sist this 
characterization in a two fold argument: (a) an essen¬ 
tial eb*nn*nt of an inv(*stnn*nt contract, the expectation 
of “[irofits sol(*ly from the (*frorts of tin* firornotor” SBC 
I. Hon ey, 22S T'. ,S. 202, 20S-9 (1940), is absent inasmuch 
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as defendants merely advise llie participants at the pro¬ 
pitious inotnent to purchase long term bonds, the jjrofit 
making ])huse of tin* plan ( I r. 953-.”)) and, (l>) a no ac¬ 
tion letter of Xovemlx-r 17, IOC? (T’. Kx. 5) was issued by 
the Commission staff after reviewing with defendants the 
necessity for n*gistration of the l»ond plan. (Tr. 950)." 
In disposing of tin* [)osition thus advanced by defendants, 
tor purjjoses of this motion we treat both arguments 
simultaneously, for we \ iew the presentation of th<‘ plan, 
as relied upon by the Commission and which formed the 
basis of the no action letter, as not creating an invest- 
nnmt contract. However, delendants fleviiition in a num¬ 
ber ol significant I'espects I roin tliis approved design 
both ampl_\ substantiates the jiri'sence ol each element 
of an investment contract and pii'rces the prot<*ctive 
shield of the no action lett«*r. 

fteririiioti'i Irovi no aciion letlt-r 
I. sophist nation of inrrstors 

In their initial written correspond! nee with the Com¬ 
mission, defendants' coiiiisi*! represented th.af the “firo- 
gram is designed for .sojihisticated and v.ealthy investors 
able to it.vest in multifiles of (I*. Inx. 4, Sep- 

temlier 25, I9r>7 Iett**r. j). 1). Further, in that same letter, 

'111 1967, after Capital Counsellors (lartnership coiiinienced 
operation of the bond plan, the Coinmission requested Weiss to 
confer with their Washington staff a.s to “possible violation of 
the registration provisions under the Securities Act” (Tr. .5.58). 
As the plan operated at that time, the partnership had the 
discretion to transfer a participant’s bills into bond.s (Tr. 7:12). 
After a flurry of conversations, correspondence, and phone calls, 
defendants suecc-ssfully sought a no action letter 
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counsel statcfl that ‘‘(’oinu^cllors iias iiulividiiaily nc/'otialful 
and contracted with ap|)roxirnately 5.') investors to date," 
and well-to-do r,iid sophisticat(!d enough in money matters 
to realize tlie speculative risks, as well as the oi)portii- 
nities,” and conelude<l that “the number and tyja* of in¬ 
vestors intended to be attracted th(;rel»y are not suitable 
subjects for regulation.” (!’. Iv\. 4, p. 4). Weiss testi¬ 
fied at the hearing that it is “still true” that the fiartici 
ji .iiis in the plan are all “well to-do and soydiisticated.” 
(Tr. run, r,'.)7). 

•Mlhruiirh we recogniz<- that the five investors who testi¬ 
fied at tlu‘ hearing were called l»y the Commission,'" we 
note that defend,'ints faileil to [(resent any investor to 
counter our im[iression that by jind large the |)articif)ants 
in the bond idan did not possess either characteristic. 
Defendants acknowledge that one. Miss Beissner. could 
not afford the (lovernment Bond Clan. ('Pr. 701).'' Weiss 

"In their letter of f)<:tobcr .3, 1!)67, to the Commission, de¬ 
fendants emphasized that “In each ea.se, the customer made a 
personal appointment with one of the Weiss brothers, talked t’ne 
meeliaiiics of the Program over * * (P Ex. 4!>, p. 2). 

'"In fact, [ilaintiff eoneeded that some investors “are certi¬ 
fied public accountants and may he attorneys” (Tr. 426). Plain¬ 
tiff’s proposal t(( offer a schedule of the investors was com¬ 
mendable (Tr. 426); however, no such document was introduced 
into evidence bv either side. 

“When (|ucstioned as to how witness Heis.sner wa.s acceiited 
as a participant, Weiss offered an unsatisfactory explanation that 
“she never asked me whether this was in line with her re- 
sfuirees” (Tr. 701). k'urther, Weiss admitted that their promo¬ 
tional literature did not suggest a minimum level of re.sources 
as a prerequisite for safe particijiation in the plan (Tr. 702). 
In later testimony, Weiss sought to ckiange his testimony and 
stated tiiat “At the lime [of investment] I assumed” she was 
a sophisticated investor. When pre.ssed as to the basis of this 
assumption, Wei.ss failed to offer credible evidence to support 
his conclusion (Tr. 712-14). 


4 
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charaf'terizod anotlier investor witness as “sophisticated 
according to the information tie gave me’* (Tr. 702). He 
was ref(‘rrin" to ^Ir. Uiidin, a sixty-eight-vear old part- 
time winftow cleaner with a level of formal education 
e(|ni\alent to “.something like public .school” (Tr. 445-0), 
who had amasseil $00,000 in life savings at the time he 
enterefl the bond plan.” (Tr. 402). While we found Mr. 
Itudin (“xtraordinarily alert and possessed of a keen mind, 
we consider his closing nmiarks enlightening on liis busi- 
iK'Ss sofiliistication and acumen. “I atn very confused. I 
g<‘t mixed iifi with figures and records and I can never 
remember. 1 don’t remember when was even yesterday, 
not even.” (Tr. 407). 

These witness(>s weii* apparently representative of the 
larger number of jiartieijiants in the bond plan.” (Tr. 
(i07-700). ,\s to th<‘ “customer fhaving] a personal aji- 

fiointment with one of the W<‘iss brothers” (P. Kx. 30, 
]i. 2). Weiss testified tliat tliis rijiresentation was no 
longer true, and further, that defendants ne\er advised 

”\Vitn('s.s Rudiii testified that lie aeciiratel,^' informed Weiss 
of his financial position prior to his entry into the plan (Tr. 
494-5). 

‘■'Witne.s.s Ilorigan. before participating in the bond plan, 
in a letter to one of defendants’ employees. Bush, director of 
marketing (Tr. 009 j. volunteered information as to his financial 
status (Tr. 143-.5): “1 am 80 years old and m.v income is 

dividemis and interest on what funds we have. To go into your 
plan T will have to dispose of some of our holdings and sacrifice 
the income (with the hope of later making a capital gain, of 
course). Ho it will be a little time until I can get things lined 
up to go along with you, but hope to do so eventually” (P. Ex. 
23). Other investors were less candid in depicting their financial 
status (Tr. 344-70). 
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tliR Commission in writinE? that they no lonprer intondod 
to porsonally ponfor witli ovory f)rosppcfivp investor.'* 
(Tr. nOo). 

1. tuanagertU'vt of gorvrvment .'<ec')irities 


W.( view <|pfendants’ rpfM'ated rpj)rpspntation that in¬ 
vestors would have “fix'’ yjowpi- to eontrol the piirc-hasp 
and sale ol the C.S. tJoverninont spfnritips in the Pspro’A 
apponnf and 1hi’< flu- sole resfEonsihilitv for itiana<fpmpnt 
<!pcision” (i*. Kx. 4. Spptpm})pr 2r>, 15)07 letter, as 

the eritieal 1 actor leadin'^ to tlje Commission’s issuance 
of the no action letter. (Tr. S85)-f)2). We conclude tliat 
the p:.rfici[)ant iu the bond plan, as operated by defend 
ants, did not (*xercise “sole discretion’' of rnanat'ei'ieut 
decision. (1*. Kx. 


2a. rollover ol Ireosiirif hills 

In the initial lioldiu;: [ihase of the firofrrani. ilefeudants 
juirchased three (.3) luontli $100,000 face value treasury 
bills on bebalf of eacli unit particifiant: coucededlv.’"' ns 

In fact, ot th<“ 650 irivc.stors. the \Vpis.s’ personally sjioki* 
with only 200 (Tr. 606). Weiss, in a va"ue responsi* maintained 
<18 to the other 450, “Either we spoke to them or our repre¬ 
sentatives, pcitple in our organization tn'ked to them, or we 
talked to them at seminars” (Tr, 607). Witness Oeis-sner never 
spoke with anyone at founsellors (Tr. 12.. ami apparentlv 
neither did witness Horifran (Tr. 180-1). 

' Each inve.stor was informed that defendants were rolling 
over trea-sury bills lield in his account (e. fj., Tr. 47-,50). De¬ 
fendants promotional literature, the Memorandum in more re¬ 
cent editions specifically recited that “We roll over the Treasury 
Dills for you which you own” (P. E.x. 11 A, p. 8). Of sipnifi'- 
canee, the Memorandum submitted by defendants for review by 
the Commission did not include sueh a reference (P Ex 10- 
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thdse treasury hills matured, reinv«!8te(l the jiroceeds in 
s'rriilar treasury hills (rolling over) without contacting 
the f)articij)ant or seeking his consent. (Tr. 555-7). This 
unilat(“riil rolling over of treasury hills was contrary to 
th(' reju'esentations of rlefendants li**fore th<? (Commission, 
and accordingly inconsistent with the program as ap- 
j)ro\ed hy the SI0(' in the no action letter. 

The un<‘(iuivocal language consistently appearing in 
defendants’ correspondence,’' clearly anticij)ates the in¬ 
dividual jiarticipant’s continuous administration over all 
j)hases ol the j)lan—-investor control of Imth treasurv 
hills and long term government hon<ls. 

In the letter of Sefitemher ‘J5, l‘)(i7, imii.tediately after 
<]escriliing the assignment f>f a portion of the collateral- 
i’/.ed loan to the newly indu'-led syndicalist, defendants’ 
counsel stated: 

This effectively iran.'ifer.s to each inventor the 
light to designate hou and when I'. S. Oovernment 
seniritifs placed in th(‘ hanJc escrou arconnt are 
to he honght and sold.'' |italic.s in original) 

Ailvi.sors then suggests from time to time to 
each inve.stor how he ought to iiiirchase and sell the 
tiovernmeni securities in his escrow account. (!*. 
I’.'- . 4, Sigitenilier 1C5. llttiT lett< r. p. ii-.'l). 

Defcir'ants' coiin.^el in the third letter of the trilogy 
stated : 

"Ivach customer, as hefore. would have the oh 
ligation to [ ay the hank loan rate on that portion 

''The.se letters must he laad in the context of what we find 
to be an endeavor by ilefendants to convince the Commission 
that a participation in the program did not constitute a security 
(Tr 871). 

"In our reading of this language and from the entire letter, 
we cannot find any indication c? suggestion that this transfer 
of control over the pledged securities is not accomplished simul¬ 
taneously with the participant’s a.ssumption of the loan. 
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tak**n l)y him only, and would have the sole dis 
cretion (subject to the hank’s ri;?lit to call for 
more collateral) to buy and sell the securities 
pledget! on that [)ortinn taken by hitn.” ([’. Kx. 41), 
p. 2). 

'I’he no acti<»n letter, confirins what we conclude was 
the understandiiif' reached between the parties: that upon 
allocation of the secured loan, 

“Kach customer would havt* the oblij^ation to jiay 
tlx- bank loan rate on that portion allocated to him 
and would have the sole discretion subject to the 
banks rii'ht to call for more collateral, to buy atnl 
sell the securities plodj^ed on that fiortion taken 
by him." ( P. I a. .")), 

and that this discretion necessarily included investment 
<lecision over pledged trea.sury bills as well as lonjf term 
bonds.'" 

We find iimonvincinit defendants’ arguments that this 
apparently \in:imbi;ruous lani'uaf'e was in fact understood 
by the Commission as permitting' defendants to exercise* 
(inilateral cmitrol over the purchase* of treas\iry bills for 
ciistoim*rs' account-'. (Tr. i).");;). .Mthotu'h ilefemlanl . a<l- 
mit that the specific term "roll over" nev<‘r ai)peMn*d in 
anv lit<‘rature or cori'<*sp<im!i'n<'e se-nt to tin* Commission 
('I'r. oTti. b.')!)), th<-y contend that on<* pii-ee of lit<*rature 
Ian <‘dition of the luemorand'im | ae-companyinj' two of tlni 
l(*tt(‘rs ch*arl\' re\<*als d(*rendants’ inte'ution tet roll ovi'r 
ti’f’asury bills. "I'he MemoraTnium, •■xhibit I), to (h'ieml- 

"'ThroU{?hout the correspondence, defendants never limited 
the purported area of customer discretioti specifically to lon« 
term bonds, but chose the term “Ooverninent securities” which 
by definition iu.*ludes treiLsury bills and loni? term bonds fTr. 
HOC, 872-4). 
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ants’ letter ot October 'A, I9f)7. in ilescribinp the [)Ian’s 
ojioration recites: 

“Only short term 1'. S. Treasury liilLs will e 
fuircliased at this time, in preparation for ('ai)ital 
pains investment in lonp term CoveriuTimit P.omis 

In anticipation of a rise in interest rates, we will 
continue to own only F. S. 'I’reasury Hills .... 

Von will he nf»tifiefl wlien it is time to switch to 
lonp term bonds selling at lower pri< (I». I'lx. 
.‘14. ex. 1), p. (i) 

Likewise, an identical .Menmrandiim was attaehed to de¬ 
fendants’ hdter of Oelt,her .‘>1. (I’. Lx. 40. ex. (’, 

p. fi). 

VVe cannot accept Weiss' testimony that this lanpiiapt* 
“meant’ that Counsellois would Ite rollinp over treasury 
hills. ( I r. 741)). The .Memoraniliim’s wonlinp. when 
viewed in context of the letters to which they were at 
tac!i»‘d as exhibits, r-annot he reasonahly ititerpi’eted as 
in any wa>' \arvinp the appan-nt representation contained 
in the lettei's that customers would control the transff'r 
o!" all tin* filefiped .>.ecurities.''’ In fact, witn<-ss Chalmers, 
the attorney most closelv associated with dtd'endants in 
ohtaininp the no action lett(‘r, testified that this lanpuatre 
“didn’t imply anythimr one way or another, in mv (-sti- 
mation with resjiect to the rollinp ovei' of treasuiy hills. 
(Tr. s:h-)-7). 

'“Weiss also considered the statement ap[»earinp in the Memo¬ 
randum that “when the decision is made to switch from short 
term T’nited States trea.surj’ bills to the purchase of lonp term 
Government securities ••• you will be so advi.sed.’’, as implying 
that n;. such advice would be offered as to treasury bills and 
aceordinply disclosure had been made of the roll over feature 
(Tr. 656-8). Our opinion exprcs.sed above, is equally applicable 
here. 





1/a 


Opinion of Hon. Irving Ben Hooper, Appointing 
Sydney B. Wertheimer, Receiver 

Dcfonclants contend tliut in tlic course of descrihinj; 
the operati( n of the bond plan durin;:' the Sej)temher 20 
and 2f(, 1907 Washington iiieetinp^s, llie SK(! was specifi¬ 
cally infornu'd tluit ont* feature of the [)roEfrarn was the 
unilateral roll over of treasury bills by Counsellors, (Tr. 
570. 7.)5-8); and that fh«* SKC failed to register any ob¬ 
jection to this as})ect, but rather “in all conversations on 
tlie f'overninent bond plan. . . the assumption was taken 
that we were t<i roll over the treasury bills.” ('I’r. 020. 
7')f)).’'' We find this |)ortion of the testimony |)articulaily 
liollow. 

In <*ssenc<\ flelendants ask us to read the wordinjr of 
the correspondence as relating e.xclusively to what they 
con.^ider the central issue then in dispute, (“the cru.v (»f 
our wliole opei'ation" [Tr. 751 J) the placing of partici 
[)nnts into lone term K<>'ernment boruls—that dfd'endants’ 
rei)resentations extended only toward insuiine the par 
ticifjant sob- discretion in the decision to switch from 
short term treasur\ bills to b)n!r term t;o\ernment bonds. 

We find d(‘rt>ndanfs testimony unconvincine; we cannot 
construe the term “"overnnu'iit securities.” as iisecl in 
the exchan<re of letti-rs, to i-<d'er oidy to loue-teriu bonds, 
t'l’r. 0”.')-4. 7M)t. Weiss personally aided iti the pr<‘|)ara 
lion of letters siilc-isloent to these ;dleei‘(| statements, iind 
never suf';;ested sidistitutiiie “bonds” for the word “secu¬ 
rities,” or correctim; the im|tression that treasury bills were 
include<| withiti that term. (Tr. 5(i.‘>, 5sl ;i). Ciirther, de 

*"Most particularly in a tclcplioiic conversation from the hail 
of die Conunission huihline on S(>ptcml)cr 2!>, ittti? (Tr. ti‘27-S). 

*'Exhil)it 28 reveals and hotli sides concede, that tlie sub¬ 
ject of wliat would be done with treasury bills as they matured 
was discus.sed; however, it is unenlifthtening on the critical issue 
as to who would manage the reinvestment (Tr. 025). Likewise, 
the (,’omnii.ssion’s silence in May of 1970, in the eoursc of an 
investigation into Counsellors’ activities, is not evidence of their 
affirming defendants’ right to roll over bills (Tr. 770-2). 
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fondants’ contention tliat the purchase of “treasury hills 
represented no risk fto the subscribers] and [needed] no 
particular know how in doinfj these things. But just to 
keep cash.” (Tr. 7.‘>9, <>40) i.s inai)i>licable to the bond 
plan arranpuiient wliere b'ills were piircliased on inarftin 
and the resulting inteiest differential (which could i-on 
tinue for 2 years) sufistantially eroded the participant’s 
investment.** (1’r. (184-')). I'Aen assuming a non-leverage 
situation, the rolling over of treasury hills is not a simple 
ministerial act, hut involves a choice as to maturity ilate 
(Tr. 577), which in turn, affects tlie return from the hill 
('I’r. 7!)l-4)—in all, a selectitm I rom a \aiiety of “(iO or 
so” tr<‘asury hills. (Tr. 578). 

Witness (’halmers was unahle to “n'call in detail” the 
descri{)tion of the ls)nil plan presente<l to the (’ominis- 
sion’s Washington staff, hut recollected that the “essential 
features of the plan” were di.scusscfl. (I’r. S2t)). However, 
he did testify that “as far nsfliej could recall” there was 
no ohjection voiced hy tin* ('ommissif)n to Counsellors 
rolling over the treasury l)ills (Tr. 827): tliat the only 
ohjection raised as to customer discretion related to the 
placing of the |mrtici|)ant’s investment into bonds, (Tr. 
S2d-7). .Mthough (’lialit\ers acknowledg<‘d knowing that 
trc'asury hills were to he “roller! o\t>r witlurut consulta¬ 
tion witli the particii»ants” (Tr. S.50C he was unahle to 
offer a satisfactory e.xplanation for the reja'ated choice 
rd’ the term “C. S. (lovr-rnment securities” in descrihing 
thr* scoj)e o. customer discretion. ('I’r. 8S0-SS, 8911-4). 

**Throughout the operation of the tswirl plan participants’ 
funds were only invested in trea-sury bills. Due to the r-ost of 
supporting the loans, of the original total investment of 6 1/2 
million dollars, some 2 1/2 million dollars wa.s lost (Tr. 717). 
We cannrjt agree with Weiss that the only risk, in the plan 
arose when participants funds were transferred into long term 
government bonds (Tr. 749A). 
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Further, Cfialniers teKtifietl that on one occasion, the 
Soptcnnher 2r)th letter (1*. f’x. 4, p. 2), the term “II. S. 
Ciovemment securities” included “all such Governinenf 
securities,” both hills and bonds. (Tr. 877). 

Neither the testimony of ('halmers nor Weiss convinces 
us that we should disregard the plain meaning' of the 
correspondence and interpret as the understandinj' of the 
parties tha< customer discretion first came into effect at 
the bond phase of th<‘ plan. To reirard the term “U. S. 
Goveriuiierit securities,” unanihif'uously ajifiearirif? in cor¬ 
respondence between attorneys with e.\tensive securities 
law expertise, as excluding treasury bills wouhl require 
our creating:; a tortured defnition” unsuiiporterl by tlie 
credible evidence before us. 

2 b. jvirrhase of lotiy term /ta) erntnent hands 

H\'en assuming; def**ndants successfully established that 
llie rollinir over of treasury bills was within the purview 
of the no action letter, aiul that such activity was simply 
a ministerial chore and not investment mana^rement, de 
fendants o\(‘rstepped the boundaries delineatefl for their 
participation in the projected second [thase of the bond 
{)lan. 

It is uueonti'sled that the bond prourani. as divsci'ibed in 
convi'rsation.-- ainl correspondence (Tr. (527-8, (548) and 
presumably as operat<‘<l by defendants (Tr. (547). en- 
visapisl the particijrant bavinir “sole discretion to bu> 
ami sell the securities plecliijed on that portion taken by 
him." (I*. Kx. 89. p. 2). Defendants' role was restricted 

“^Weias definitions at trial: “Cii.stomers of (’apital Coun¬ 
sellors” was defined as ‘‘anyone who buys anything from our 
organization” (Tr. .590). This definition would embrace 190,000 
purchasers of ‘‘The Money Squeeze” and ‘‘The Pinal Sta(?e.s of 
the Money Squeeze” (Tr. .592A). “Potential” meant the “pos¬ 
sible profit.” and did not include possible loss (Tr. 713-5). 
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t(» “In particular, AOvisors would alert tlie investor to the 
favorable condition for purchases in a depresscul long-term 
U. S. (Jovernment securities market when that favorable 
condition comes into existence.” (P. p^x. 40, p. 2). 

As i)art of the unconvincing Sei)temher 2f)th phone call. 
Weiss allegedly rciiuestcd further clarification as to 
whetlu'r defendants could acipiire a fiower of attorney to 
fiurchase long term horuls on behalf of tin* fiarticipants. 

“.\nd |.s/e| I to understand from the coversa- 
tioiis w»‘ hav(' had today that we (‘an g(‘t a jiower of 
attorney from the custom(‘r to buy lung term 
l)on(ls?” And Mr. Sporkin said emfihatically not.” 
(Tr. (;27-S). 

IJndeterreil, Weiss, admittedly, in dune 1070. re.piesti'd 
,.nd received permission from participants to transfer 
as.sets from treasury bills to long term bomls as to 40% 
of th(‘ unit investment.^' (1). I'lx. li. F. Tr. b.'IO). The 
blanl'et authorization did not firovidt* for a fixi'd date 
by which the transfer was to be accomplislu'd, or in anv 
way inhibit d(*f(‘ndant.s unfettei(‘d choic(* as to what bond 
to se!(‘ct. (1'r. t!.'!!)). 'i’be fact that this aulhori'/.ation was 
never implemented is of slight significance, (d'r. fI40). 

Despite the (‘ommission’s clear warning to the eontrarv. 
and W'eiss' conce<'ed representation that as to this asfieet 
of the liond filan the participant would e.\ercis(‘ sole dis¬ 
cretion. eiss admitted that “\Ve obtained th(*ir di.s'Te- 
f'un. . . . We had it." ('I'r. (i4(l). .Miss Meissner’s sole 
discretion was transformed to defendants by their “share- 
fingl some of that discretion with her.” (Tr. Gad). 

view this stateiiK'iit as i>ianif(‘sting th(' mann(*r in which 
Weiss anticipated operating tfie bond plan. 

’’'Defendants accepted a formal power of attorney from in- 
ve.stor Levine (P. Ex. 37; Tr. .')04), a well-traveled “free soul’’ 
who spent much of his time “out of town” 
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3. broker dealer — inre.stment e.ontrnet 

fn tli(‘ letter ol October 3, lOfiT, ilefendant.s’ counsel 
fioupht to characteriz.' t!ie (.’overnnient llond Plan as 
equivalent to an ordinary broker’s account and to dis- 
tinKuisb the program from wliat traditionally would lie 
considered as constituting a security. 

I tliink We wf'i'e in accord with the scTvices 
r<‘nflerc‘d by ( ajiital Counsellors in securimt crf“dit 
lor tbe purcliasc* of (b S. (iov(*rnnienf securities 
by customers and tbe servici‘s render<*(| by Capital 
Advisors, Inc. in su!r^'estin,<; to customers liow to 
manafre tlieir accounts <lid not add uj) to the type 
ot acti\ity j;<‘nera!ly r<‘,i^arded as siqiaratin.q man¬ 
agement frfim O'.', iier<bip and cr(‘atimr a ‘security.’ 
.■\ ‘security is cr<'ated v.lien a customer turns o\er 
bis money to Atlantic l•’und for ln\<'stni(*nt in 
V. S. (i'overnnu'nt Securities, Inc. In that case. 
-Aflvisors [Hits in tbe buy and sell orilers and bas 
ovi'rridinpf discr<‘tion as to bow and when tbe under- 
lyinj' s(*curities arc* to bi* sold. Tbe CoverniiK'nt 
Securities IVof^ram bowev»-r, works lik(“ an ordi 
nary broker’s account. ’I’lw' customer puts in tbe 
buy and sell order.-, acceptin;' or <lisre;rardin<f tin* 
broker.'- advice. Tbe o!d\' distinction between an 
ordinary broki-r s account and the (lovernment Se¬ 
curities l‘rmrram is that in tbe latter case, tlie 
s(‘curities involved are [iledf^ed with a bank for tlie 
account of a savin,u:s and loan institution, instead of 
[iledyed with a broker for tbe account of tin* liank 
|)uttin,y lift tbe money. In both cas(‘s. tbe broker 
;toes out and arranges tbe credit for a ^roup of bis 
cu.stomers. In botli cases, it is tbe customers wbo 
control tb(‘ disjiosition of the [iledfijed securities and 




22a 


Opinion of Hon. Irving Ben Cooper, Appointing 
Sydney B. Wertheimer, Receiver 

who boar tho ultimate responsibility for interest 
and principal payments.” (P. Ex. .39, p. 4). 

On the basis of the evidence before us. the bond plan 
participation was strikingly dissimilar to tho traditional 
broker-customer relationshij); in fact it created an in- 
vt>stment contract. 

Weiss admitted in tin* course of his testimony that the 
anaioiry was somewhat inaccurate (Tr. fi78); the fdan in 
“many re.spects” operated like an ordinary broker’s ac¬ 
count “except for rollin" over the treasury bills.” (Tr. 
(ilO). Despite what Weiss considered a sifrnificant vari¬ 
ation, defendants were content to emjdoy the broad term 
“s(^cnritie.s” in d»‘scribinfr the scope of customer <li.scre 
tion and omit this distinction in the contrast drawn in 
the ()ctob«‘r 3rd lett(M’. In rollinir over treasury bills, un¬ 
like the usual bretkers account, the* inv<‘stor was never 
consulted (Tr. til7), nor did defendants promptly .send 
a confirmation of sale. (3'r. dl8i. 

Additionally. Weiss conceded that in an ordinary mar- 
jrin account, the investor “is locked in” only “T'ntil he 
wants to pet out.” (Tr. (120). .Xs the bond plan operated, 
each investf»r was in fact “locked in” to particifiate in 
the program for two years. (3'r. r>20-4). 

('oun-ellors' fin.'incial arranpmnent with the custoiiKM- 
as to the amount of tin* loan to he assumed by each unit 
jiarticipant and secured liy the [iledpe of the treasury 
bills, whether aiiproved by the (Commission or otherwise, 
was si^mificantlv dissimilar from the standard Itroker ac¬ 
count. Defendants borrowed “on customers’ securities 
more than is owinp to them” ('I'r. (ITb), an<l “borrow[ed] 
on customers' securities without inforrninp them that their 
securities were poinp to be Imrrnwi'd apainst.” (3'r. 
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Defendants, in tlieir letter of Septemtx'r 2r)th. sou^lit 
to delineat<‘ tlu* “limited" benefits of the tiond [dan to the 
Riihscribing eiistorner. 

“The investor is ^ij^iveri two things and two things 
alone ... (1) the opportunity to obtain money for 
the jiurehase of U. S. (lovernrnent securities at a 
mor(‘ f'’vorable rat<* than that generally available 
and (2) investment advisory services in deciding 
how and when to huv and sell th«*s** securities.” 
fl‘. Mx. 4, p. 2). 

In fact, defendants otTensl the jiuhlic an opportunity to 
invest mom'v in a common enterprise with the expecta¬ 
tion that they would earn large* profits solely through 
defendants (*fforts. “F’orm was to be* <lisregarded for 
substance ami e*mf)hasis was placed upem economic real¬ 
ity.” SEC V. Ilnivey, supra, at 2!t8. The sub.scriber had 
no active* role in the* rnanageme*nt of his participation. 
Shortly afte*r rf*ceipt of his investment, he was, often un¬ 
knowingly (Tr. 43. 1(13. 4r)8-f)2). lex-keel into a sizable twe) 
ye*ar lo.an ce)mmitme*nt ami took ne» part in the* purchase 
ami reill e)ve*r eif tre*asury hills cre‘elite*il tee liis account 
and pl(‘elge*el as se-e-urity feir his loan. Fe-w, if any, partici¬ 
pants hael any [irieir e*xpe*rie-m*e* e*ithe*r with government 
se*curitie*s othe*r than K hemels (Tr. 42-3, .303, 4()4) or a 
sopliistie-ate*ei le*\e-rage- inve*stme*nt. (Tr. (10, 178, 277, 48!)- 
!)t)). Ihirtie-ipants ne-ve-r saw the* iimleTlying loan agre*e*- 
me*nt ( 1 r. 12.')) eir tre*asury hill (3'r. 17()-17nA). Investor 
Ttuelin never even rcalize-el that lie* had assume*el a loan; 
he* thenight that ele*fenelants borreiweel money on his be¬ 
half ami he* was obligate*el to pay the interest as part of 
the- cost e)f participatiein. (Tr. 4.')fi-7). Mr. Murelzak eichoed 
this se*ntime*nt, ami whe*n confrontexl with the contract he 
Rigm*ei (I). Fix. ()) e*xpre*ssly re*citing that he was “taking 
a portiem of a loan,” respe)nded, “f felt it was just a 
paper that I had to sign in order to get into the beind 


■ 
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plan.” (Tr. Many, if not all, participant, relied 

exclusively on Weiss’ expertise” of trading in treasury 
bills and long term bonds (Tr. 112-3, 129-31, 184), and 
realization of |)roflts.'’ (Tr. 2:!, 152, 4.53-4). .Miss lleissiu‘r 
testified: 

I was |)aying tlieni to take care of ,iiy 

money. 

Q. How much were you paying them, .Miss Meiss¬ 
ner ? A. I gave them a fee of $1,000. 

Q. Wliat was your understanding of wbat that 
fee was supposed to be for? The fee was sup¬ 
posed to cover buying the 'Preasury bills until 
tlie bonds were low enough to buy, and tlien later 
disposing of the bonds and—well closing out the 
whole proji'ct. 

Q. Were you siipposi'd to <lo anything, Miss 
Meissner, in connection with this plan? .\. Xo. The 
$1,000 tee was supposed to have Immmi the entire 
fee that it would cost me for tlu'ir part in taking 
care ot my jilan. (Tr. 50-49, 1,30-1). (Transcript 
misnumbered). 

.Mr. Miulin testified; 

"I lolloweil a hundred |»crcenf their advice.” 
(Tr. 404). 

“Although \\ ci.ss tc.stificd tliat he ‘’never considered myself 
to be an expert in anything,” in respon.se to the (|Uestion, “Did 
your literature ever claim any ext>erti.se for yoa in Oovernment 
.securities?” he answered, ”1 a.s,sume it did.” Wei.ss authored this 
promotional literature (Tr. .5.52). 

^’Separation of investment from control appears undeniable 
when in 1970, unknown to participants, .some .syndicates were 
closed because Weiss was unable to obtain loans (Tr, 720), of 
course, this precluded the purchase of treasury bills on margin 
(Tr. 720). 
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No was adduced at trial that a single partici¬ 

pant refused to consent to Weiss’ “invasion” of his dis¬ 
cretion or failed to authorize <l(?fendants’ indiscriminate 
purchase of long t(‘rni lionds for his account. Neither 
was there any (‘vidence that in the three (3) years tliat 
the jdan liinctioneil, a single f)articipant independently 
contacted defendants and gave instructions to transfer 
his funds to long-term bonds. If defendants are correct 
in summarizing the failure of the bond plan with “the 
market was missed” (Tr. !)(!‘2) by Weiss, each and every 
investor in the (lovernment liond Plan shared the inis- 
tortime attendant that mis.jndgment in timing. 

T he \\ tine.s.s: | asked Nfr. \\ «*iss if he thought 
that by ns giving him our savings he could do a 
hettei- job with them than we conhl. 

Did Mr. Weiss rej)ly to you? A. Mr. Weiss 
said that he has betm in this business for a long 
time and he t(‘lt that he was more* comptdent at 
• loing the right thing with our monev than we would 
be." (Tr. 270). 

{llifh) (lu/l \ 17(a) Fraud 

Defendants' widespread ()romotional literaturi' and cor¬ 
respondence were lephde with false jiiid misleading state¬ 
ments omitting or concealing the substantial risks a par- 
ticifiant undertook in subscribing to the bond plan. 

Induced liy claims of 3 to I profits (Tr. 085). prospec¬ 
tive investors were never alerted to the fact that defend¬ 
ants jirojections as to flnctnation in interest rati'S and 
trading prices of government securities were specula¬ 
tive and suhiect to human error (Tr. 090), that in fact 
such an error ha<l occurred (Tr. 723-5). and a miscal- 
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(•Illation could endanger tlieir entire investment. (Tr. (>84- 
5, 713-5). Although most participants were concerned 
with preserving as.sets (Tr. 181), defendants failed to 
adequatidy (‘Xjilain tlie dangers inhcriuit in purchasing on 
margin. (Tr. 152). 

Defendants’ promotional "literature” by refuting that 
th<‘ invi'stor "retains final control of the buv and sell de¬ 
cisions l)»*cause you own tlie securities” misled investors 
into l)(‘li<‘ving that they r(*tained the option of withdraw¬ 
ing from the program. (Tr. 163. 4<i2). Weiss confessed 
at trial tliat “sorin* investors Iweri’j told that they could 
cancel at will when they made their investment . . . some 
of these same investors | were | informed later that they 
could not caiuu'l at will.” (’Pr. 768-!)). Did'imdants (u;- 
easionally permitt(‘d the withdrawal of a participant if 
a replacenuuit was available to assume the departing 
investor’s [losition. (Tr. 768). Defendants did not re¬ 
gard it nece.s.sarv to inform the substitute that he was 
replacing a withdrawing siibscriher; on at least one oc¬ 
casion, an individual was assigmul to an existing syn¬ 
dicate as a reidacement without being informed that, 
due to an intervening change in interest rates, his interest 
<1 ifT(‘r(“ntiai wou!<l hi* less if he w(*r(* tr(*at(*(l as a new 
subscriber to be |(laced in the most recent syndicate 
fTr. 76!)-II). 

Over the jiast years, deffuidants’ solicitation and cor¬ 
respondence foretold that the switch from bills to bond.s 
was imminent. However, defendants failetl to disclose 
to investors that th(*y hail t.«*(‘n pn*dicating this occur¬ 
rence over a substantial fH'riod of time. (1*. Ex. 44). 

Defendants did disclose that while awaiting the pur¬ 
chase of long term bonds the interest differential would 
nusiilt in a net loss during the initial stage in the plan. 
However, in their Memorandum, defendants estimated a 
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prfsent Ti<^t annual cost at $l,()7r). Although Weiss told 
investors that lie did not expjKit the differential to rise 
above 2%, undisclosed to subscribers was the fact that 
bill yields were steadily declining to less than 4% as 
interest rates of over 9*^ were required on loans in force. 
(Tr. (584). Under this circumstance, the annual cost of 
a participation would reach neaHy r)0% of the imli- 
vidual’s investment. 

Suh.«crihers w<‘rc- Ie<l to believe that their $10,000 in¬ 
vestment would complete their obligation for a unit par¬ 
ticipation in the bond plan. (Tr. 44). Defendants never 
advised investors that under the terms of some loan agree¬ 
ments. th«‘ margin requirement would be increased as 
bonds were substituted as collateral. (Tr. 004). If the 
invest»»r were unable to supply the.se additional funds, 
he endangereil the costly liipiidity position he maintained 
iluring the first phasi* of the bond [ilan. 

During the fight money market in January and Febru¬ 
ary 1070. three syndicates were closed because defend¬ 
ants were unsuccessful in replacing e.xpiring loans. De¬ 
spite the critical f(‘ature of the leverage provide^l bv 
thes< loans to the overall success of the bond plan, the 
affected investors were not immediately notified, and sub¬ 
sequent investors were never informed of, this episode 
or its potential reoccurrence. (Tr. 720-22). 

Finally, investors were informed that $0,000 of their 
investment would he i-.xfierided for the purchase of a 
$10(),0fK) treasury bill and that the .$01,000 balance would 
be the portion of the syndicate loan each would assume. 
(F.x. 1, p. 8). Participants were never informed that in 
fact treasury bills were purchased at a di.scount (Tr 060) 
and if the full $0,000 was alloted to the purchase only 
$80,000 would need to be borrow(*<l. (Tr. 672). Further. 
Wei«s testified that unknown to investors this $2,000 sur- 
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pliis“ was rlcipositad in {)an!<s and any intcrost oarnod 
was cnditod to (’ounsollor’s aocount.^'" (Tr. r)63-76). 

Di.sposition 

At this Jiincturo of tlic litigation, this Court ncod not 
reach a final dctcnnination on the merits of llie contro¬ 
versy. hut merely resohe wl'ether plaintiff has satisfied 

*’'Ev(in assuming that this aspect of defendants’ iperation 
was approved by the Commission, reeofrnizinjr tliat some portion 
of the investment would necessarily be maintained as free funds 
to pay the interest differential, investors were never accurately 
informed as to this procedure (Tr. fiGHV 

Tlie e\asive nature of Weiss’ responses to (juestioninfr on 
this aspect was (piite characteristic of his entire testimony. 

Q. • * |W jhat happened to the )1;2,000 additional that 

was borrowed. A. It was kept in tlie bank. Q. W’as it 
earnine any interest? A. At (riven times, no. Q. At other 
times, was it? At son.e times, it was” (Tr. 67;i). 

When W’eiss was (piestioned as to defendants' role in fillinfr 
out que.stionnaires sent to participants by the SEC. the follow¬ 
ing eollorpi.v occurred : 

When did yon first .see it" A. (»ne of our clients 
••aine in with it or sent it to us and asked us to lielj) 
him fill it out. (^. Did yon fin out some of those thinfr.s 
in blaidi yourself. A. There wer<> one or two where we 
hel|)ed to fill out. (,J. When you .say yon helped, did von 
stand over their shoulders while the investors filled them 
out? A. I think there were one or two that we a.ssisted 
that way. Q. W’ere there others that were assisted in a 
different manner" A. There may have been.” 

“ • • • 


“Q. Did you sujrfrest to the investors that they send 
it ill to you? A. Xo sir, I did not. Q. Did .someone at 
Capital Coun.sellors suRtrest that? A. T believe so. If 
they needed help.” 
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its burdon of osfablisliiii^ “a projjor showinj?” of 
for injunctive relief. SEC v. Boren, 2S3 F. 2fl 312 (2<l 
Cir. IfKlO); SEC v. Brondwall Seenrites, Inc., 240 F. 
Supp. %2, 007 (S.D.N.Y. IfKi',). ff bas done e.xactly 
tliat. On tb(' ba.si.^i of tlie papers txd’ore us and tlie 
total fi('arinf' record. w(‘ conclude that under (‘itlier statu¬ 
tory or conunon law standard, tlie Oonimission lias 
sfpiiirelj fulfilled i(s undeidakinf'. .Xcconlint^ly, its .ap 
plication tor a preliiuiuary iiijuticf ion is itranted. 

From on or about .lanuary HWiS. the <lefendants sint'lv 
and in coiiceri participafeti in the ofTer and sale of un- 
reiri.sfered securities, as defined by Section 2(1) of the 
Securities ,\ct, consisting: of investment contracts in the 
•lelemlants’ tiovernment Flond l*laji. SK(' r. Iloweg, 
.supra; SEC r. C. M. .foiuer Leasing ('orp 320 F S 
344, .3.o2-3 (1043). 

fri the offer and sab- of the (Jovernment liond Flan: 
(a) persons invest.‘d money in a common enterprise 
and were b-d to e.xpect profits solely from the efforts of 
tlie defendants, (b) persons invested in it because of 
economic inducements, (c) defendants provide.! manatro- 
inent services, (d) tin- economic welfar.- of inv.'st.irs 
was in.-xtricably w..v.-n with the ahility of .lefendants to 
carry .lut this common cut.uprise for the bem-fit .if thos.- 
whos.- inv.^stments wen- solicited. 

In th.- cours.. of this sab- of s.-curities .lefeii.lants: fa) 
faile.l to truthfully inf.inn inv.'stors of the true costs 
and sub.^-tantial risks of fh.- (Jovernment Bond Flan. 
S. E. C. V. Van Horn, 371 F. 2.1 IHl (7th Cir. HIGti)-' 
Ilughe.s r. S. E. ('., 174 F. 2.1 ltd!) (I). ('. Cir. i;)4!)). (b)’ 
faile<l to .bm! fairly and honestly with their customers 
111 the ojieration of the ('Jovernment Rond Flan. 

To prevent “diversion or waste of assets to the detri- 
Tri.-nt of those for whose benefit, in some m.-asure, this 
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injunctive action is brought” SEC v. //. S. Simmons d 
Co., IfK) F'. Supp. 432 (S.D.N.Y. 1961), we consider it 
imperative to grant plaintiff’s application for appoint¬ 
ment of a receiver.’® Bellevee Gardens, Inc., v. Hill, 
297 F. 2d 185 (I). C. Cir. 1961); Bailey v. Proctor, 160 
F". 2(1 78 (1st Cir.) cert, denied, 331 U. S. 844 (1947). 
Sydney 11. Wertheimer, Fisq., 1501 Broadway, New York, 
New York is hereby appointed receiver. 

Settle order promptly on notice. 

New V'ork, N. Y. 

June 11, 1971 

IKVINC RFIN COOPER 
United States District .Judge 

’®We are constrained to note that defendants failed to ob¬ 
serve the restrictions (sontained in the outstanding temporary 
restraining order and interim arrangement pending determina¬ 
tion of this application (Tr, t;rt4-7). 


J 
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Notice of Motion of Conboy, Hewitt, O’Brien & Board- 
num, Dated October 25, 1971. 

ITNITKI) STATKS DISTHICT COURT, 

SorTHKRN Distrkt OK Nkw York. 


Ski'I'ritiks anii Kxchanok Commission. 


atjains! 


Platnti ff, 


Capitai. Cot"NSKu.oRt), Iru\, Capitaj. Advisors, Inc., .1. 
Irvi.no W kiss, and .\nitAMA.M l>. Wkiss, 

Defendants. 

Civil .\ction Kile So. 71 Civ. I3!»() 


SiR.s ; 

I least* Take Notice that tin* iin<lt‘r.si^ni*il will hrinj^ 
the annexed motion on for hearin^r het'ore lion. Irving 
Hen Cooper. Cnitetl States District .Judge at Room 2904 
of the I nited States Courthouse, h'oley S^piare, I’oroiigh 
of Manhattan. City of Xt'w York, on the 9th day of No- 
\eiiiber, 1971 at lOr.’O o’eittek in the fort'iioon of that day 
or as soon thereafti'r as counsel can he heanl. 

Dated, New York. New York 
October 27). 1!(7I 

Yours etc. 

CONUOV, IIkwITT, fJ’HRIKN & HoARDMAN 

Hy David .1. Moiintan, .Jr. 
.Member of the Firm 
.Attorneys for Defendant 
20 Fxcliangc* Place 
.New York. N. Y. 1000.^) 
DIgby 
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Sotice of Motion of (Jonboy, Hewitt, O’Brien Boardman, 
Dated October 25, 1971 

To: 

Kpvin Thomas Du* , Hs<j. 

Regional Admin.strator 
Attorney for Securities 
and f'ixcliange Commission 
2C) Federal Plaza 

New York. X. V. 1(MK)7 

Sydney M. Wertheimer, F.s<j. 

Receiver for Capital Advisr)rs, Inc. 
and Capital Coiin.sellors, Tnc. 
l.oOl I’roadway 
New York. X. Y. lOtKIf! 


V 
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Application for Payment of Fees for I^e^l Services. 

(JMTFJ) STATKS DISTRICT COURT, 

SouTiiKRN District ok Nkw York. 

[Sami; Titi.i;.| 

( on boy, Hewitt. O’Drien & Roanlman, attorne for 
the* Dofconlants in this aetion, hereby moves this i.-.-irt: 

1. 3’hat its elaini ajrainst Cafiital Counsellors. Inc. in 
the amount of $10,000 for lef;al services rendered to siiel! 
( orporation !»• f^ranted pr<‘l(*rrr'd status af'iiinst the as¬ 
sets of Cafiital Counsellors. Inc., and that tin- Receiver 
Sydney |{. Wertheimer. Us(|. be empowered and direct«-d 
to f)ay to ( onlioy. Hewitt. f)’Brien and Doarclman. 

for siicli lefral services tlie sum of $10.0tMI on or Ixd'on- 
-Vovember 30. 1071 : and 

2. That its claim airainst Caiiital Advisors. Inc. in tin- 
amount ol $10,000 for le/ral services rcmdcTcd to such 
Corporation Ik* frranted [)r<*f(>rred status ai'.ainst the as¬ 
sets of Capital Advisors. Inc. and that the Receiver Sy<i- 
ney I*. Wertheimer. Fs(). be empowered and directed to 
pay to Conbo>. Hewitt. O’Drien Doardman. K.siis. for 
sucli Ie;ral services the sum f>f $10,000 on or before Xo. 
vernber 30. 1071. 

Dated; .New York. \. Y. 

October 27). 1071. 

( o.vDov. Hkwi'I't. ()’Diiii;.\ ^ Do.mui.ma.v 

Dy DavifI .1. Mountan. .Ir. 
Member of the Firm 
Attorneys for Defc'iidant 
20 Kxchanpe Place 
.’..-w York. X. Y. lOOOo 
DTjrby 4-3131 
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Application. 

ITNITF:!) states district C'OIJKT, 

Southern Di.striit of N'kw York. 

[Same Tm.E.] 

State of New York, 

(’onnty of New York, s.s; 

David .1. Mor tan, .Ir., heiiip duly .sworn, deposes and 
says: 

That he is an attorney and meniher of tlie firm of 
Conboy, Hewitt, O’Hrien & Roardnian, Esqs., attorneys 
for the Defendants in the above-entitled action. 

That as apiwars from the affidavit of Hobart E. Brins- 
made, which is annexerl hereto and inad<‘ a jiart hereof, 
Capital Counsellors, Inc. and Capital Advisors, Inc. have, 
for niiiny years, been clients of Mr. Brinsniade, first 
w'hen he was a member of the firm of Brinsniade & S<-haf- 
rann, and continm'd to be his cli(*nfs wh(*n he becaim* a 
member of the firm of Conboy, Hewitt, D’Brien & Board 
man, Esi^s. 

That as appears from Mr. Brinsmade’s affidavit, Mr. 
•f. Irvinjr \Vf‘iss, as I’ri'sident ami Chief Ojii'ratini^ Officer 
of Capital Connsellor.s, Inc. and Cajiital Advisors, Tnc., 
retained the firm of Conboy, Hewitt. fl’Brien & Board- 
man generally, and tliat the firm was siaa-ifically em¬ 
ployed by such conifianies in connection with the investi¬ 
gation made by the Securities and Rxchamre Commis¬ 
sion (hereinafter SEC), and in connection with the snbse- 
qnent litif^ation resulting from such investijration. 

That your deponent ns one of the litifratimr partners 
in the firm of Conboy, Hewitt. O’Brien & Boardman, was 
assifmed as lend counsel in the investi/^ation broupht 
apainst Capital Counsellors. Tnc. and Capital Advisors, 
Tnc. and in the subsepuent litipation w'hich was broupht 





Affidavit of David ./. Mountan, Jr., in Support of 
Application 

by the SW aj^airist (’apital ('ounsellor.s, Inc., Capital 
A(lvi.sors, Inc., J. Irving Weiss and Abraham B. AVeiss, 
the latter two being President and Vice President, re¬ 
spectively, of the two corporate entities. 

That in connection with the investigation made by the 
SKC’ into the ofM’rations of Counsellors an<] Advisors, 
the t(!stiniony of .1. Irving Weiss was taken on December 
29, 1970. In connection with such investigation, the testi¬ 
mony of AVilliam Swedlovv, an ernployet*, was taken f)n 
.Tanuary .'j. 1971 ; the testimony of Sherman Rush, Anne 
Piirvin and Rve Weiss, employees, was taken on .laniiary 

1971 ; and the testimony of Abraham R. Weiss, Viet- 
President fif the cor|)orati' entities was t.'iken oji .lanii 
ar\’ 19, 1971. Your deponent a|)j)eared for jind repn- 
sented the corporate <ntities in conni'ction with such 
hearings. 

Subsetpient to such bearings, there was fre<|uent com¬ 
munication between tbe officers anri employees of the cor 
Morate entitie.'.. with this office. 

Mr. Hobart L. Rrinsmade, a partner of this firm. .Mr. 
Myron 1). (''ohen. a partner of this finn and your de¬ 
ponent tfiok an active part in this work. 

Tn the afternoon of .March 2.o, 1971, your deponent was 
advised that an application for a temporary restraining 
ortler would Ik* made before Hon. .Tolin M. Cannella at 
his chambers that afternoon in conneetion with an ac 
tion brought ai^ainst Capital Counsellors Inc. and Capital 
Advisors. Inc.. .1. Tr\ing Weiss and .Abraham R. Weiss 
for an injunction restraining tbe Defendants from al- 
lecred violations of various sectir is of the Securities .Act 
of 19.?2. the Securities Kxchange Act of 19.94 and the Tn 
vestment .Advisers .Act of 194(1. .After hearing bi'fore 
•Tudge Cannella on the afternoon of March 2.9. 1971, .Tiidire 
Cannella at 4:.90 ]i. m. on that date issued a temjiorarv 
restraining order. Your dejKinent ajipeareil for and 
rejiresented the Defendants at the hearing before .Judge 
Cannella. 
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On March 26, 1971, a lurtlicr hcarinu^ was held before 
Judpe Cannclla at which yonr de 7 )onent rei)resented the 
Defendants as a result of which Judf^e (’annella modified 
the restraining^ order to permit the corporate entities to 
meet their j)ayrolls for the period covered by the ])ay- 
roll of March 26. H)71 and j)ermittinff the incurriiif? of 
the costs for the mailin<c of “Money and Credit Reports” 
to the siibscrib(‘rs thereof on March 26, 1971. 

Tliereafter. on March 3(1. 1971. tlie (notion of the ShU’ 
for a preliminary injunction rejmlarly came on for liear- 
intr l)efore lion. Trvintr lien Coof)er. Cnited States Dis¬ 
trict .Indpe. at which time the motion for [(reliminary 
injunction was arprued before .Tiidjre Cooper. 

After hearinp: arfrmnent, a conference was lield before 
dndto. Cooper, as a resnit of which a stipnlation was 
(‘ntered into after numerous arnl lenirtliv conferences l)e- 
tween (he attorneys f(.r the SlvC and yonr deponent, 
whicli (xovided a niodn.s oprrotidi r(endin^>- tlie disposition 
of tlie motion for [ireliminarv injunction. .\n onler was 
entered on April 2. 1f»71 on the basis of sai.l stipnlation’. 
a(»riointin<.r .Vrthnr And( rsen k Co. fiscal ajrent. That 
order was aniende<l bv an order of .Indfre Coo(,er of 
April K. 1971 in whieO he vacated the aiipoinlment of 
Arthur Andersen k ;,s fiscal atrent and apfiointed 

Svdnev li. Werfbein.er. Ks,,. a. fiscal apmnt. In this 
same or.ler of April 1971. .Indm- Cooper appointed 
Haskins i. Srdls to condiiei n certified audit. 

I’nners. cr,nsistin;r of aTidavits and exhibits and a mem- 
orandinn of law. were prepared in opposition to the 
MaintifT’s motion for a preliniinarv injunction and were 
served and filed. Thereafter, replv papers consistinpr of 
reply affidavits and .■xhihits and a replv memorandnm 
of law were served on behalf of the Plaintiff. 

In connection with the stipnlation entered info between 
the f)arties, affidavits and orders were prepared jiern.it- 
tincr various payments to be made bv the corporate De¬ 
fendants. 
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Thftroaftor, aiul an a rosult of riumoroiiK longtliy con- 
fcronees botwoon the fiscal apcnt for the corfiorato ])<•- 
fondants, tho attornoys for tin* SVX’ and your dojioni'nt. 
a fiirthor order was sifrneii by diidfje (!ooper on May 
7, 1971 furtb(>r niodifyinr' and supplementing tb<* tempo 
rary restrainintr order of .liidpe (’annolla. 

Trial of this action commencetl before .linlf'o <’ooper. 
without a jury, on May 12. 1971. Your deporieni acted 
as lead counsel for the Dcfrmdants and Myron 1). (‘olien. 
Ks(|. assisted your depommt in the trial of this action 
on helialf ot the Defemdants. 9’be trial continued on 
Mav 13. 14. 17. IS. 1!» and 29. 1971. 

Thereafter and on .lime 11. 1971. the Court rendered 
its opinion holdini' that the issuancf* of a jiretiininarv in¬ 
junction was warranted and apfiointiinr Sydm'y 11. 'Werth¬ 
eimer. Ks(|. the fiscal airent as receiver. On .Tune 17. 
1971. .Tndire Coopei’ sipned the or<Ier of piadiiuinarv in¬ 
junction. 

Tn connection with the representation of the corporate 
Defendants in tin* hearinss before the .‘SKC on December 
2t). 1970 and in .Tanuary. 1971. arul in connection with 
r(‘presf‘ntation of the corpf)rate Defendants in the action 
broncrlit by tin- SKC. your (leponent’s law firm spent over 
400 hours, as more fully appears from the stntement an 
Tiexed lu'reto. made a part hereof, and marki'd Schedule 
A. 

That it is re<()ectfnllV submitted that the bnral fees' of 
$10,000 for services rendered to Cajiital Counscdlors. Tnc. 
re[)r(‘scnts the reasonabb" value fif the services of your 
deponent’s law firm in tliis matter and were incurred in 
the defense in nood faith and uiion n'asonable f^ronnd 
of Cariital Counsellors. Tnc. in the action bronplit ai^ainst 
it by SEC and should be granted status as a prefi-rred 
claim airainst the assets of Counsellors, now in the liands 
f»f Sydney R. Wertheimer. F.sfp as receiver of sncTi com- 
jiany. 



Schedule A, Annexed to Affidavit of David J. Mountan, 

Jr. 


That it 18 also rosjiectfiilly submitted that the legal 
fees of $10,000 for services rendered to ('apital Ad¬ 
visors Tnc. represents the reasonable value of the serv¬ 
ices of your deponent’s law firm in this matter and were 
incurred in the defense in good faith and upon reason¬ 
able ground of Capital Advisors Inc. in the action brought 
against it by SEC and should be granted status as a 
preferred claim against the assets of Advisors, now in 
the hands of Sydney B. Wertheimer. Esq. as receiver of 
such company. 

That annexed hereto as an apjHmdix is a list of some 
of the authorities on which we rely fo’ the granting by 
the Court of the relief herein sought. 

(Sworn to by David .1. Mountan. .Ir.. Octob<*r 25, 1971.) 


Schedule A, Annexed lo Affidavit of David J. Mountan, 

Jr. 


(Se; opposite page.) 







SCHEDULE A 


TIME DEVOTED TO THIS MATTER BY 
CONBOY, HEWITT,0"BRIEN & BOARDMAN 
THROUGH JUNE 17.1971 _ 


Date 

December 29, 1970 

January 4, 1971 

January 5,1971 

January 6,1971 
January 7, 1971 

Jan ry 8, 1971 


January 

11. 

1971 

January 

12, 

1971 

January 

13, 

14, 15 


18, 

1971 


January 19,1971 

January 20, 22, 28 
29, 1971 


Attendance at SEC hearing at 
which testimony of J. Irving 
Weiss was taken. (DJM) 

Conference with Messrs. 

J. Irving Weiss, Abraham B. 
Weiss and William Swedlow, 
and telephone calls. 

(HLB and DJM) 

Preparation for and attendance 
at SEC hearing at which testi¬ 
mony of William Swedlow was 
taken. (HLB and DJM) 

Telephone calls re hearing. 
(DJM) 

Conferences with clients re 
SEC hearing and telephone 
calls. (DJM) 

Attendance at SEC hearings 
at which testimony of Sherman 
Bush, Anne Purvln and Eve Weiss 
was taken. (DJM) 

Review of testimony at SEC 
hearing and telephone calls. 
(HLB and DJM) 

Review of testimony of SEC, 
telephone calls and review of 
papers. (HLB and DJM) 


Conference with client and 
telephone cal Is.(DJM) 

Attendance at SEC hearing at 
which testimony of Abraham B. 
Weiss was taken. (DJM) 

Review of papers, conferences 
and telephone calls. (DJM) 


Hours 

7 

3 

5-1/2 

1 - 1/2 

2 - 1/2 

4-1/2 

1 - 1/2 

2-3/4 

4-1/4 

2 - 1/2 

4-1/4 


February 1, 2, 3, 
1971 


Conference with client re Put and 
Call program and telephone calls. 

(HLB and DJM) 7 


February 11 and 24 
1971 


Conferences with client and 
telephone calls. (DJM) 


2 




Schedule A cont'd 


I Date 

March 15, 1971 
March 25, 1971 

March 26, 1971 

March 27 and 28, 
1971 

March 29, 1971 

March 30, 1971 
March 31, 1971 

April 1, 1971 
April 2, 1971 
April 5, 1971 

April 6, 1971 

April 7, 1971 
April 8, 1971 

April 9,1971 
April 12, 1971 

April 13, 1971 


Hours 


Telephone calls re 

hearing. (DJM) 1/2 

Court appearances, con¬ 
ference, and review of 
papers. (DJM) 4 

Preparation of papers. 

Court appearance, 
conferences and review of 
papers. (DJM) 7 

Conferences with client. 

(DJM and MDC) 5 

Conferences, preparation 
of papers and telephone 
calls.(DJM) 6 

Court appearances and con¬ 
ferences . (DJM) 7 

Conference with client. 

(DJM) 6 

Conference with client. 

(DJM) 5 

Court appearance and con¬ 
ferences. (DJM and MDC) 7 


Conferences with client and 
preparation of affidavits 
in opposition to Motion for 


Preliminary Injunction. 

(HLB and MDC) 12 

Preparation of affidavits 
and Memorandum of Law. 

(HLB and MDC) 13 

Preparation of Affidavits. 

(MDC) 8-1/2 

Preparation of affidavit 

and Memorandum of Law.(HLB 

and MDC) 11-1/2 

Preparation of affidavit. 

(MDC) 6-1/2 

Conferences and review of 
documents and telephone 
calls. (HLB and MDC) 5 

Conferences and research. 

(Mix:) 3/4 









SchctUilc A com 'tl 


Date 

April 16, 1971 

Conference with client. 

(MDC) 

Hours 

5 

April 19, 1971 

Conference with client and 
with Fiscal Agent and review 
of papers. (DJM and MDC) 

6 

^prll 20, 1971 

Conference with client and 
review of papers. 

(HLB and DJM) 

3-1/2 

>ipril 21, 1971 

Review of papers and con¬ 
ferences (DJM and MDC) 

3-1/2 

Vprll 22, 1971 

Telephone conference. (DJM) 

1/2 

kprll 23, 1971 

Conference with client. 

(DJM) 

1-1/2 

kpril 26, 1971 

Preparation of papers. 

(DJM) 

5 

iprll 27, 28 and 30, 
1971 

Conferences and telephone 
calls. (DJM) 

6-1/4 

lay 3, 4, 1971 

Conferences and telephone 
calls. (DJM) 

6-1/4 

iay 5, 1971 

Court appearance and con¬ 
ferences (DJM) 

7 

ay 6, 1971 

Conferences and telephone 
calls (DJM) 

6-1/2 

ay 7, 1971 

Court appearance and con¬ 
ference. (DJM) 

7-1/2 

ay 10, 1971 

Preparation of papers, 
conference and telephone 
calls. (DJ^l and MDC) 

10-1/2 

ay 11. 1971 

Conferences and preparation 
for trial. (DJM) 

10 

ay 12.1971 

Trial and conferences. 

(DJM and MDC) 

18 

ay 13. 1971 

Trial.(DJM and MDC) 

16 

ay 14. 1971 

Trial. (DJM.EFB.MDC) 

14 

ay 17. 1971 

Trial. (D.IM and MDC) 

15 

ay 18, 1971 

Trial and research, 

(DJM and MDC) 

20-1/2 


20 - 1/2 



Schotlulo A coiit'H 


Date 


May 19, 1971 
May 20, 1971 

May 21, 1971. 
May 24, 1971 


Trial. (D.IM and MDC) 

Conference and preparation 
for closing argument. 

(EFB and DJM) 


Trial (DJM and MDC) 

Conferences with client, 
review of papers and 
telephone calls. (HLB 
and DJM) 


May 25, 26 and 27, 
1971 


Conference with client, 
review of papers and 
telephone calls. (HJB and DJM) 


1 June 

1. 

1971 

June 

2. 

3,1971 

June 

4. 

1971 

June 

7, 

1971 

June 

8, 

1971 


Review of papers 
(DJM) 


and conferences. 


Conferences with client, review 
telephone calls. 
(HIB, DJM and MDC) 

Review of papers, conference 
and telephone calls (HLB and DJM) 

Court appearance and conferences, 
review of papers. (HLB and DJM) 

Preparation of Findings of Fact 
and Conclusions of Law. 

(HLB, DJM and MDC) 


'June 9, 1971 


Conference with clieits and 
telephone calls. (HLB and DJM) 


June 10 and 11, 1971 Telephone calls.(DJM) 


June 14,1971 


Review of Court opinion and 
telephone conferences. 

(EFB and DJM) 


June 15, 16 and 
17, 1971 


Conference and telephone calls 
and review of papers, ' 
(HLB and DJM) 


Ht)iirs 

14 

3-1/2 

7 

5-1/2 

12-3/4 

2 - 1/2 

15-1/2 

5 

11 - 1/2 

15-1/2 

6 

2-1/4 

4 

9 


Total k 19-1/4 







ApprnHix, Annexed In AfTidavit of David J, IVIountan, 

Jr. 


Barnes r. Newcomb, N'. Y. 108; 

Matter of Beha (Second Russian Ins. Co.), Ofl 
Misc. 715 (Sup. Ct. X. Y. 1050); 

(iodley i\ Crandall <f- Godley Co., 181 .\pp. Div. 
75. aff’d 227 N. Y. (i5n; 

Pirkrel, Schaeffer d' Eheliny r. Meriot), 00 X. K. 2d 
275 ((’oiirt of Appeals of flhio 1045): 

McConnell v. All-('overaae Ins. E.rch., 220 C. A. 

2d 755; 40 Cal. R(‘ptr. 587: 

People r. Commonwealth .illiance L. Ins. ('o., 148 
X. Y. Rep. 505; 

Lnmhermen’s Insurance ('orpotation r. State, 5(!4 
S. W. 2d 420 (Court of Ci\il .\pp(*als of Texas 
—1005) : 

Bobinson r. Mutual Besrrre Life Ins. Co., 175 Fed 
024: 

Bobinson r. Mutual Beserre Life Ins. Co., 182 Ferl. 

850. aff’d 180 F<-d. 547: 

80 A.r,.R. 1551 (Xote). 
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Affidavit of Hobart L. Brinsmadr in Support of 
Application. 

rXITKl) STATKS DISTIHCT COURT. 

SOI TMK.KN DiSTKK'r OF .Xkw YoKK. 

[Samf, Titij:.] 


State of Xcw York, 

County of X»‘\v York, ss: 

iroruiiT I,. ItaiNSMADK. heintr duly sworn, deposes arui 
say.s: 

1. 1 am an attorney and a member of the firm of Con 
boy. Hewitt. O’ltrien & Roardman. I’rior to Mareli 19(14 
I was a member of the firm of Rrinsmade <S: Sebafrann. 

2 . The first business that 1 ever had with .1. Irviiif' 
Weiss took plaee in l!)(i() when he eonsnited me as to 
the manner in whieli he rnijrht market a portfolio of United 
States (Jovernment Seenrities. 1 advised liim that this 
eonhl only be .lone by an investment e.mu.any li«-en<e.! 
under the Investment Aet of 

I pon his rcpiest I ineoifiorated the Atlantie Fund 
for Investm.Tit in United States Oov.-rnment Seenrities, 
Trie, and at the same (inie 1 incorporated (''afiital Coun¬ 
selors Inc. as a .listributor of such Fund and Ca,>ital 
Allvisors Inc. a' an investment advisor .d' such Fund, 
f afiital Counselors Inc. was licensed as a brokerafre ilealer 
und.-r the Securities Fxchanfre Act of ID.'U ami Capital 
Advisors Inc. was license,| as an investment advi.s..r und.-r 
the Tnvestment .Advisers .Act. 


4. Xeither T nor any firm with which 1 liave been as¬ 
sociated have ..ver been retained or i-eceived any fees 
any kind from .Mr. Weiss fiersonally. The services 
rendered the .h-f.-ndants in this action were rendered to 
and were to b.- fiai.l for by (^'apital Counselors Tnc. ami 
' apital .Ad\ isors Inc. 


fSworn to by lloliart I., P.rinsim.de. Cctolier 25. 1971.) 
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Affidavit of Paul V. Misfud in Opposition to 
Application. 

ITNITKI) ST.\Tr<:8 DISTRICT COURT, 

Sot'THKRN District ok N'kw York. 


[Same Titt.e.] 


State of New York, 

County of New York, .ss; 


pAri. V. .VfiKSTO), tieinjr <liily .-worn, deposes and says: 

1. T am employed liy the Seeiirities and UxchanKe Com- 
mi.ssion (“Commission”) as an attorney in its New York 
Refrional Office. I make this affidavit in opposition of the 
application for payment of $20.0(K) fees for I.Mjal services 
of (onhoy. Hewitt, ft’Drien & Moardman (“iietitioner”), 
attorneys for ('apital Coiin.sellors, Inc. (“Counsellors”) 
and ('afiital .\dvisors. Inc. (“.\dvi.«ors”). tofrether with 
J. Trvinfr ^Veiss and Ahraham M. Weiss (collectively re¬ 
ferred to herein as “the Wei.^ses”), defendants in' this 
action. 


-A I am familiar with the matters alleged in the Com- 
mi.ssion’s complaint aiul have particijiated in the investi¬ 
gation and liti^ration of this matter. I have examined 
the Commission’s public and jirivate files concerninp the 
defendants their attorneys and mernher.s of the public 
who had transactions with the Weisses 


• • On .March 2r), l‘»71. tli,. Commission filed a motion 
for preliminary injunction atrainst the indivirlual defend¬ 
ants in this matter as well as airainst the corfiorate de 
fendants, for whom a receiver was soupht. 


4. On .June 11. 1971. this Court issued an opinion that 
the defendmits had violated the repistration and anti- 
fraud provisions of the Securities .Act of 19.S3 and the 
anti-fraud provisions of the Securities Rxchanpe .Act of 




« 


43a 

Affidavit of Paul V. Misfud in Opposition to 
Application 

1934. On June 17, 1971, an appropriate order was signed 
which also appointed a receiver for the corporate de¬ 
fendants. 

5. I have participated in the interrogation of the indi¬ 
vidual defendants, their employees and others during the 
Commission’s investigation and resulting litigation and 
have examined the transcripts of their testimony. 

Itcprcscntation of !ndividnnls 

a. During the course of tlie investigation and the re 
Kultant liticration. notwithstanding henefits bestowed liy 
petitioner upon the corporate defendants, petitioner also 
represented various persons including the individual de 
fendants in this matter as set out below. 

7. Tn connection with the Cornmissioirs investigation of 
this matter, on December 29, 1979. J. Irvimr Weiss, ap¬ 
pearing pursuant to subpoena before me at the Com 
mission’s Xew York Regional Office, participated in the 
following collmpiy: 

tMr. .Mifsud) Q. Cnder the Cornmi.-sion's prac 
tice. you have a right to be repre.sented by counsel 
of your own choosing. 

I not(’ that you ha\'e eonnsel present. 

Do you wish Mr. .Moimtan to personallv repre¬ 
sent yon? 

C\Ir. Weiss) Yes. 

t.Mr. Mifsud) Q. Tn addition, do yon wish Mr. 
Mountan to represent Capital Coimsellors as well? 
A. Yes. 

Q. Ts the same true for Atlantic Fund for In¬ 
vestment in Fnited States Covernment Securities 
and Capital .\dvisors? A. Yes. 
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Affidavit of Paul V. Misfud in Opposition to 
A pplication 

8. In connection with the Coinniission’s investigatioji 
of tliis matter, on .January 1971, William Swcdlow, ap- 
p(!arin^? pursuant to subpoena bfd’orc* nu* at the Commis¬ 
sion’s New York Ilep^ional tJUice, participated in the fol¬ 
lowing collo(piy: 

(Mr. Mifsnd) (^. Cndc'r the ('(uniiiission’s prac¬ 
tice you have a ripht to })(> represented by counsel 
of your choosinp'. 

1 note that you have Mr. .Mountan present. 

Do you wisli Mr. Mountan to f)ersonalIy repre¬ 
sent yo)i? 

(Mr. Swedlow) .\. llipjht. 

(Mr. .Mifsud) Q. Does .\1r. Mountan also r(‘pre- 
sent (‘apital Counsellor and Capital .Advisors! 

(Mr. Sw(>dlow) A. R'frhf. 

(Mr. Mifsiul) (). Yon are aware of that! 

(Mr. Swefllow) Ki^ht. 

9. In connection with the Comniission’s investigation in 
th«‘ matt«‘r. on .January 8, 1971. J^lve Weiss. a))pearinp 
pursuant to a subpoena before J'ofier M. Deitz, J<lsf|. at 
the Commission’s .New York Tte-rional Dfbce. participated 
in the followinjr collofjiiy: 

(Afr. J)eitz) (^. I nder the Co?nmission’s rules, 
you are permittecl to Ite represented by an attorney 
of vour own choosinp. 

I nf)te that Mr. Mountan is here. 

fs he representing you! 

(Miss Weiss) .N. That’s ripht. he is. 

10. Tn connection with the Commission’s investipation 
in this matter, on .January 8. 1971. Sherman Rush, ap- 
pearinp pursuant to subpoena before Mr. Deitz at the 
Commission’s New York Repional Office, particiyiated in 
the followinp colloquy: 





Affidavit Lf Paul V. Afisfud in Opposition to 
A ppliration 

(Mr. Doitz) Q. Under the ('ominission’s rules, 
you are jM-rinitted to he reprosented hy an attor¬ 
ney of your own ehoosinfr. 

(Mr. Hush) A. Y<*s. 

(Mr. Deitz) Q. I note that Mr. Mountan is hero. 

Ts he n'firesentiii" you personally today? 

(Mr. Hush) .\. Yes. 

11. In eonneetion with the ('oniiuission’s investiffalioTi 
in this matter, on .laniiary H, 1!)71, Anm* Piirvin, app('ar- 
ing fuirsuant to suhpoena before Mr. Deitz at the Coin 
mission’s Xew York R(‘gional Uffiei-. partieipater] in the 
following ('ollo(|uy: 

(.Mr. Deitz) if. Under the Commission’s rules, 
you are permitted to he represented hy an attorney 
of your own ehoosiug. 

(Miss Piirvin) .A. A'es. 

(Afr. Deitz) T will note for the record that Mr. 
Mountan is h**re. 

Is he repr»‘senting you her<‘ todav? 

(Miss Piirvin) (). .Are you representing me as 
well? 

(Mr. .Mountan) .A. Yes. 

(Miss Piirvin) Yes. 

(Mi. I)eitz) Would you answer loud enough so 
the reiiortcr eaii hear you. 

(Miss I’lirvin) .\. Yes. 

(Ml. Deitz) Thank you. 

12. In eonneetion with the Commission’s investigation 
in this matter, on January H. 1071, .Ahraham H. AVeiss, 
ajipearing pursuant to suhpoena hefore Mr. Deitz at the' 
Commission’s Xew York Regional Ofliee. jiartieipated jn 
the following eollorjiiy: 

(Mr. Deitz) I nder tin* Commission’s rules, you 
are permitted to he represented hy an attorney of 
your own ehoosing. 




Affidavit of Paul V. Misfud rn Opposition to 
Application 

I not(* Mr. Moiintan is here today. 

Ts he representing you today t 

(Mr. Weiss) A. He is. 

(Mr. Deitz) Q. Ts he also ooun.'iel for (‘apital 
Counsellors, Tne. t 

(Mr. Weiss) A. He is. 

(Mr. Deitz) Q. And .Atlantie Fund for Invest¬ 
ment in Ignited States (Tovernment Securities? 

(Mr. W eiss) A. He is. 

(Mr. Deitz) Q. .And Capital .Advi sors, Tnc.T 

(Mr. AAViss) A. He is. 

(Mr. Deitz) Q. And for your brother .1. Trving 
Weiss? 

(Mr. Weiss) A. lie is. 

13. 1 aragrajdis t through 12 above show that despite 
I)etitioner’s claim that he represented Counsellors and Ad¬ 
visors during the ('omniission’s investigation, he clearly 
acted in behalf of the six individuals as well. 

14. .As a result of the foregoing and without an af)i)or- 
tionnient by f)etitioner of benefits bestow(*d ujion the cor¬ 
porations and individiiaN, the staff cannot ascertain 
which portion of the total fees claimed shmdd be al¬ 
lowed to petitioner as general creditors. 

15. The (piestion of Mr. Monnfan’s representation of 
uidividiials described in paragrnfihs 7 through 12 above 
in this matter was also raised j)rior to and during the 
course ()f the Commission’s investigation as T discussed 
with him the possibility of a conflict of interest behveen 
various individuals and corporations due to his role as 
personal attorney for them. .Mr. Mountan assured me 
that in his opinion no conflicts existed between these 
individuals. 
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Affidavit of t‘aul V. Misfud in Opposition to 
Application 

The Weisses Are Liable For the Fees 

Ifi. From April 2, 1971 until after the receiver wa.s ap¬ 
pointed, it was my understanding based upon representa¬ 
tions by petitioner and various documents executed by 
petitioner, that petitioner would receive their lep^al fees 
for this litif^ation from the individual defendants as of 
March 25, 1971. 

17. With reference to petitioner’s affidavit wherein at 
pp. .3-4 the establishment of a “Modus Opcrnndi” is re 
lated, he neplects to indicate that the central feature of 
the Modus Ojieraniti established was that the ii\dividual 
defendants, not the corporate d<“fendants, were to bear 
th«> costs of continu(*d ojM>rations, incliidinjj iiccoimtinj^ 
and le^al f<‘es. 

18. The .\f)ril 2, 1971, Order of .Indite ('oo|)er ineluded 
an indemnity account, alonj^ with certain offs(*ttirii' ac¬ 
counts, wliich was to be funded by the iudivitlual defend¬ 
ants in order to: 

“iudeinuify the customers of the cor|>ornte defend¬ 
ants from any depletion of their securities, free, 
credit balances aiul other assets in tin- hands of 
the (hd'endants their r)ffic(*rs. director.^, airents, 
servant.'-’, emp|oy(>('s. nttorneiis, suc<’essors and as- 
sifi^ns. and those in active concert and participation 
with them, due to any act of the defendants as of 
4 :.3n p. rn. on March 2.5. 1!I71 * * *. For jnirposes 
of this Stipulation ‘customers’ shall not include 
creditors. * * (Italics adfled.) 

19. .Judpe ('ooper’s Order of Ajtril 2. 1!>7I. also pro¬ 
vided that the fiscal apent was emytowered to: 

“employ such accountants and attorneys and 
others as may be necessary in connection witli the 
discharpe of his duties above describe*! * • 




AfJiiJarit of Paul T. MisfuA in Opposition to 
A pplicatwn 

2U. To my knowl(!df^o Sydney Wertheimer as fiscal 
aj^ont never retained the services of Conboy, Hewitt, 
()’Bri(‘n & Fioardman for Coiiiiseilors or Ativisors at any 
period since March 2'), 1071. 

21. .Jiidffe ('ooj)er’s .April 2. 1071. Order also prov'ifled 
that: 

“ riu* corporate ihd'eiidants may i-etain such (*m- 
jdoyees as they deem necessary for oflice and other 
expenses provid<*(| that all exja^nses so incinT(“<l 
shall be paid for in full by the corporate defend¬ 
ants and shall in no wa'.’ impair any funds owin^^ 
to any public customers. .-Ml expenses herein shall 
be indemnitied by deposits in th(‘ indemnity Knud 
by the individual ihdeinlants .1, lrvm<; \Vb*iss and 
.Xbraham 15. W<-iss.” 

22. .Jndfj(- ( oopt-i's .\ prd 2. lOil. (Irder was a^rreerl to 
and sipned by the petitiom*r. 

2.‘). 'i’he ianiriiape (pioted in paraprai)h 21 hereof was 
modified on May 7. 1!»71. by an tinier of .Indpe Cooper 
consented to and sipned by fietitioner. to wit : 

The corporate (|ef(“ndants mm retain and j)ay 
such emf)loyee.s as they deem necessary, and dis¬ 
burse siieh Inmls a.*^ thev de(‘m necessary for of- 
ric(“ and other expenses, all provides], howt'ver, 
that fi) ru) such defendants may incur any ex- 
|)ense. or make any elisbnr.sement. unless for an 
activity herein jiermitted to he conducted bv it 

• • • ft 

24. Xeither .Indpe Cooper’s Ar.ril 2, l!)71. Onler nor 
Jiidpe f oojier’s Afay 7, 1!)7I, Order [iroviele for tin* r<*- 
tention of counsel for tlie corjiorate elefendants for the 
purpose of defendinp the corfKjrate defemdants apainst 
the afipointrnent of a receiver. 





Affidavit of Paul V. Misfud in Oppn.sition to 
Application 

25. Based upon my observatiuns and my intimaU; know! 
edpo of the circumstances giving rise to the fees iiere 
requested, petitioner’s efforts have from the first been 
exerted primarily at the direction of and for tiie lienefit 
of the individual defendants. 

2ti. Petitioner helped estahlisli the "Mudius Opvrandi” 
and often argued th<‘ fioint that tlie Weisses were per¬ 
sonally lieariiig the cost of the litigation. 

Factors Mittfiatinp Arpnnst Anif Decision on Fees at 

This Time 

27. At this juncture there are many unresolved prole 
leiMs which make it impossible for the Commission to 
review the efficacy or reasonableness of fietitioner’s fees 
vis a vis the corjiorate defendants. 

2S. The indivirlual defendants did not honor their obli 
gations under cutlier the .April 2, 1**71 or .May 7, 1**71, 
Order with respect to the maintenance of the indemnity 
account. 

2!*. I he jiefitioner has failed to demonstrate any bene¬ 
fit that it has bestowed ujion the corporate defendants. 

d(*. Tile petitioner’s affidavit fails to apportion those 
services rendered on behalf of the individual -lefendants 
and the corporate ilefendants. 

•>1. I h(‘ [)etition(*r has not producisl any documentation 
or argument that the corporate and individual defendants 
should be jointlj and severally liable for the legal fees 
in question. 

•52. .As of tl'.is date the Commission has no knowledge 
that the creditors of the coriiorate defemlarits have been 
formally identified by the receiver or the extent of their 
claims established. 




Reply Affidavit of David ./. Mountan, Jr., in Support of 

Application 


.^3. As of this dat<* the Commission iias no knowledge 
that the creditors of tlie corporate defcmdants have been 
notified of the instant ajjplication to afford tlieni the oj)- 
portnnity to be lieard. 

34. l*etitioner did not state, aside from citations to 
certain cas(*s, why its c.ainis fo. legal services incnrnvl 
in the course of resisting tlie ap(>ointnient of a receiver, 
shoiihl receiv'e preferred status. 

(Sworn to hy Caul V. Mifsiid, N’overnher I!. 1971.) 


Reply Affidavit of David J. Mountan, .fr., in SupfMirt of 

.Application. 

IWI'I’KI) .-^I'ATKS DIS'l’KICT COl'irr. 

Sm iHiaiN DisTi’.ic'i Ni.w N'l-i-.s. 


[Same Titl£.J 

Stat<' of \ew ^’(l^l;, 
t'oimly of .Vew V'ork, ss: 

D.vvii) .1. .Motnt.w, .Ir.. Ixeiig duly sworn, di'jio.^es and 
says: 

1. 'I’hat he is an attorney arnl nienil)er of Ihe (irni (d' 
( onlioy, Hewitt. ff’Hiien lioanlinan. Hscjs. arnl makes 
this affidavit in siifiport of an application of ('onhoy, 
Hewitt, f) I>rien & Hoardnian tor an ordru' fixing tfnur 
fees for .services rendered to Capital Counsellors, Inc 
(her-ein "Coimsidlors”) and Capital Advisors, Inc. (hi-nun 
“Advisors”) hetween Decernher 29. 1970 and .June 17, 1971. 
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Reply Affidavit of David J. Mountan, Jr., in Support of 

Application 

2. Thifi affidavit is submitted in reply to the affidavit 
of 1 aul V. Mifsu<l, vcjrirKid (he llth day <(!' Xov<;riih(“r, 
whieli was sulimili<-f! in oppf)sili()n to the appliea 
tion of Conboy. Ilewitl. O'Hrien & P.oardman for (iic 
order (ix;ntr th(*ir fees for service s. 

d. Mr. .Mifsiid, at pa.^^es 2 lliroiit^li ■’* of his aflidavit 
questions tlie rifdit of Conlioy. Hewitt. O'Hrien Hoard 
man to eliarfre* ('etunsedlors and .\dvisor.< for the time sja'iil 
at the heariiiL-s li.-Id on Deeemlier 2!l, 1!)70 ami on danii 
ary .') and S. l!17l by claiming,' tliat some- part of tliat 
liriic .^lioiild be allocated and some p.art of the fee char.i^i-d 
to the indivieinals whose testiitiony was tlieii taken liy Ihe 
Securities am! FAcliaiiL-e ('omrnission in the Commission's 
invest iiratiori. 

4. It IS true that sour deitommt as a rnemiher of ilir 
firm of Conboy. ! less it t. (THrimi Hoanlman ivpi-esented 
tile indisidnals wheji their testimons svas t.aken liy the 
Commission umh r siibp'oena as well ;is nqtresentini^f Conn 
sellors ;uid .Xdsisors in sncIi investigation. It must l»e 
liorrie in mind, however, that the indisidnals svere repre 
seated becaime of their employment bs Counsellors and 
.\d\isot:- ami not tor any iitlier reason. I’roir to each 
of the svitnessev test 1 1 \ iti;.'', sour deponent coiiferri-cl svitli 
each svitness ami <Ietermined that th(‘ actions which thes- 
took on the matters which weri* the subject of invc'stit'a- 
tion bs the .Securities am! l‘'x<'hanire Commission svi re 
all talcen ssithin tiie scope of their .•i.nthority as errifiloyees 
of Counsellors and .Advisors. 

a. A our fieponent was convinced aft<*r cfinferrinj' at 
biiTlli with each of the witnesses whose testimony was 
taken tlijit there svas no conflict of interest in your de- 
mim nt s firm representiri" both the corjiorations. namely. 
Counsellors and .Advisors, and the individuals who were 
servid with snbjioena in the investittatiori and so advismi 
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individuals. It was agreed that your deponent’s firni 
would withdraw from the r(!presentation of any in- 
•lividual witness if a conflict of interest 'l('velo])ed on th(> 
investigation. No such conflict ai)peared. 

<i. Vour deponent aj)pear('d at the testimony to prot<!Ct 
tfic interests hotli of (’oims(‘llors and Advisors and the in 
dividiials. employees of ('oiins(‘llors and Advisors, as well. 
'I'liis l•(•pI■e.sentation was, your deponent believed and still 
itelie-.cs, within the .scojje of the authorization giv(*n to your 
deponent s firm to render such services as mi'rht he neces¬ 
sary to ]irot(*ct Coimsellors ami A<lvisors in the investiga¬ 
tion hy the Sccuriti(‘s and Kxchangc Commission, and it 
was imdcrstoml that no fee for })rof<*ssional sei vices would 
clmrged to the individuals for such representation and 

I fe(‘ was charged. 

7. Kurthermore, Wide 7(h) td' the Hides of the Securities 
a.nd K.xclir.uge ('ommission relating to fortiud iux'estigative 
proceeding;- proviiles that al! witnesses shall he scfiues- 
tered ami unless fiermitted in the <li.scretion of the ofTicer 
comiueting the iu\-estigatioii mi witness or the counsel 
.•iccompanying any such witness shall he perinitterl to he 
jiieseiit during the examitiation of any other witness 
called in such proceeding. Hide (i jirovides that a jiersoii 
'^ul.'uutlmg his testimoiiv shall he entitled to procure a 
copy thereof. 'I’hei-e is no [ifovisiou givin"" anv otli(*r 
oeioon a n;>'ht to ohiain sm-h transcript. It is your di* 
fiomuit s urn lerst am 1 1 iirr thai in such iu\'esti/mlions the 
officer conducting tlie investigations rarely, if ev<‘r, ex¬ 
ercises his discretion t'; permit interested piarties to he 
yiresent at such irr.estigntions. Cnless, therefore, de- 
jiouent ,s firtii r(‘preseut(*(l the witmnsses being examined 
it would luive no right to pnweiit impniper testitnony or 
^o hav(‘ any Icnowh’dire of what such testinionv might 
he. 
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8. At () to 8, incliisivf, of IiIk aflidavit, Mr. Mifsud 

allcRos that it was his iindcrstaiKliiif' “based upon repre¬ 
sentations hy petitioner and various <loeuiru‘nts exeeuted 
hy {)(dition»‘»-, that petitioner would receive their hijpil 
fees for this liti,u:ation from th<‘ individual defendants as 
of March 25, 1!»71." 

n. In the afternoon <(f March 25, 11171, your deponent 
was a<lvised hy telephone that an aj)j»lication for a leni 
jiorary restrainin'.!: ord< r would he made before lion, dohn 
M. Camiella, Tnited States District Jud^o*. at his cliam 
heis that afternoon in connection with this case. Vour 
(!( [lonent afipeared and repre.sented (’onnsellors and Ad 
visors and thf' Weisses, oflicers of ('ounsel!f»rs and Ad 
visors. No ohjection was taken hy tlu' (’ourt r)r hy the at 
torney.-: for the Securities and FiXchanf>:e Commission to 
such repT’esruifation. ^'our <leponent a^ain appeara'd hefore 
Judj^c' Cannella in conneeti'Ui with this matter oti .March 
2tt. 11171. 'Pile main purpose <d’ this hearimr was to i)ermit 
the coi'porate defeinlants. Counsellors and Ad'.isors, to pa> 
tin* watres of their eni[)loye<‘s, ami to permit the corprtrate 
• lefendants to incur the cost (d‘ mailin'' the Money ami 
Cre<lit li<*jK)it!: to their siihserihers on Marcli 2tl, 11171. 

1(1. 'Pile order to sliow cause siirned hy .1 ud;!;e Cannt*lla 
on March 25, 11171 was returnahle Ix'fore Hon. Irvim; Hea 
Cooper. Cnited Stat<‘s District .1 udfre. on March 3(1, 11171. 
(In the return date, your deponent on hehalf of defendants 
sou?;ht to amend tlie temporary restrainin;j: order to per¬ 
mit, ihifr alio, tin* def(*ndants to pay from tln*ir funds 
the normal expenses f)f th<*ir husiness. such as j)ayroIls. 
!ent and attorneys’ fei*s. An afliflavit of William Swed 
'ow, controller of Counsellors, was suhniitted to the Court 
at that time, to whicli was attached an unaudited halance 
she»*t showimr tin* net cafiital position of Counsellors as 
of Decernher 31. 11170, which halance sheet showed Counsel 
lors to he in prof)er net capital jmsition. 
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11. On April 2, H)71 a .stipulatimi wa.« (‘iitcrcfl into l)o- 
Iwocri fho di’fondanls, your (h'p'iiu'iit as coiinsc! for tho do- 
fordunts and iCovin Thomas Duffy, Kscj., as counsol for 
the plaintiff providiiif' a modus operandi pendinft deter- 
rrnnafioii oi plaintiti s motion foi' a pndiminary injunction. 
This stipulation was so ordcrcc! iiy .fud'jjt- Cooper at .‘Ir.'lO 
1*. .M. on April 2. The main purpo.se of tlii.s sti})!ilafio!i 
was the appointiiKuit of a fiscal aRont to canc(>l all loans 
fiertamin.e: to the Covernmeni I’.ond Clan and to collect 
t!;,. :!j' >.,.ys remaiiiinu: after applying the proaeeds of the 
sade (;f Treasury Rills against the loans which they col 

tera!iz(*d. The stipulation envisioned the continuation f>f 
the business of the corporate <lefendants. Coun.sellors and 
.Advisors, in a limited way, and further envisionc'd that the 
eorjtoratc* defendants would continue to defend the litif'a- 
tion hy their attorneys until the final di.sposition by the 
Co irt of plaintiff’s motion for a preliminary in junction. 

12. Provision was made in .Iudfi:e Cooper’s order of 
.April 2 for the setting? uji of an indemnity account, the 
funds of which were to he obtained from the [lersonal as¬ 
sets of the inilividual defendants to take care of any pay¬ 
ments liy the corporate clefendants pending; the tlisposition 
of the motion for preliminary injunction over and ahov<‘ 
want was taken in hy the corporate defendants thromrh the 
sale of lists, hanillimr .Atlantic Fund and the accrued fees 
f'rom the sale of Afnney ami Credit Ref»orts. 

1.1. Xowhere in the stipulation was there any inteTition 
to previmt tlie corporate defendants from defending them¬ 
selves in this litigation and from incurrins? attorneys’ fe(‘s 
for .such defense. Granted, sucli fees could not be paid, 
T'endiriET a final disposition of the motion for jirelirninary in- 
iunction. The further order of .Tndtre Cooper of \fav 7. 
1971 in no way chanped this. 
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14. It must be borne in mind that neither of the indi¬ 
vidual defendants was either an investment advisor or a 
broker-dealer, (kmnsellors was a licensed broker-dealer 
and Advisors was a licensed investment advisor. The cle- 
fendjints and th(*ir counsel well knew that if an injunction 
was granted apjainst the corporate defendants, they wojild 
automatically have to sever their relationship with Atlantic 
Fund anrl that in all probability administrative proceed 
inps would be broupht to revoke their licenses, ft was 
important, tlH*r(‘fore. that their interests be vitforously d<*- 
fended in this action for injunctive relief and such de 
fense was. in complete ;rood faith, undertaken. 

If). .\ lenijthy trial ensuecl befon* .Tud!'»* Cooj)«*r on May 
12. 1.1, 14, 17. IS, 1!) and 20, 1071 at which the corporate 
defendants were represented by your deponent’s firm. .\t 
710 time rlid anyone ever cpiestion that the corpoT-jite de¬ 
fendants had the riirht to such representation or that the 
coi’poratf* flelemlants w»‘re not liable tf) pa\’ for the services 
of \-our depoTient’s firm. 

Hi. .\s a matter of fact, at the hearing hefor<‘ .ludtre 
fooper on ,Iune 7. 1071, your deponent, at pacres 0 and 7 
of the transcript pointed out to the Court that our fees 
for the litiLOition totaled af)proximat<>ly $20,000 and that 
we intended to submit hills (thereafter suhmitH>d) to 
( oiinsellors ;ind .\dvisf)rs ff»r tin* leir.al serv'C(*s y)erff)rmed 
for Hifuii. .\t that hearimr. attended h\ the attornevs for 
the Securities and FiXchamre Conunission. as well as bv 
^fr. M ertheittier. Fisc.al .N'jfent. no voice was r.aised that 
this firm was not entitlefl to the* status of a creditor airainst 
C/>nns'''11(Nr'' jutd V 

17. ft must also he horrje in mind, as apt)ears at paire 
1*1 of thf' trfiTiscript f)f the hearing hef(»re .Tii'lire Cooper on 
^fa\’ I. lOH. th;it the main issue to he lititmtc'd at the 
fcial was the issue of whether or not tlu* defendants in 
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the operation of the Bond Plan were selling unregistered 
securities in violation of law. The evidence presented 
by the defendants at the trial, for the main, was re¬ 
stricted to such issue. The defendants’ evidence on this 
issue was substantial. Certainly, it goes without saying 
that it was important for the corporate defendants to 
vigorously contest this issue to preserv'e the corporate 
assets against possible furth(*r lawsuits. 

18. At the various conferences held before the trial, 
the defendants were represented by your deponent as coun 
sel. At the trial before Judge Cooper, your deponent acted 
as lead counsel and was assisted by his partner, Myron D. 
Cohen. As far as your deponent has been able to asc(*r- 
tain, the only members or assficiates of this firm who had 
dealings with Mr. Mifsud from March 2^. 1071 until the 
jtresent time were Mr. Cohen and myself. At no time did 
your deponent ever represent to Mr. Mifsud that Conboy, 
Tfewitt, 0’P.rieii & Boardman would not look to Coun¬ 
sellors and Advisors for their legal fees for representing 
sucli corporations in tin* investigation bv tlu* Securities 
and Exchange Commission and in the subs(*quent litigation 
brought by the Commission. T have di.scussed this matter 
with Afr. Cohen and Ik* assures m<* that he made no such 
representation. 

(Sworn to bv David J. Mountan. Jr., .Vovember 24 
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liNITKI) S'l’ATKS DISTliK'T (’Ol IiT, 

SoI’Till.llN DtSTHK’T OK Xkw VoI’.K. 


[Same Title.] 

Stale of New Yr)rk, 

County of New York, ss: 

Hobakt L. liniN'SMAOE, fteinj? duly sworn, <leposes and 
says: 

1. Tliatlie is an attorney and counsellor-at-law and rnern- 
her of the firm of Conhoy, Ilewdtt, O’Brien & Roardman. 
I’rior to I!>tI4 he was a member of the firm of Rrinsmade 
& Seliafrann. 

2. Thi.s .\fiiduvit is made in sujiport of an ajiplieation 
< (’onboy, Hewitt, O’lirien & Roardman for an rrfler 
(ixinf? tlieir fees for services reiuh'red to Capital Conn 
sellors, Inc. (hmein “Counsellors”) and Capital Advisors, 
Inc. (herein “Advisors”) between December 2fi, 1070 and 
.Tune 27. 1071. 

3. The first time deponent was consulted by either .Mr. 
.1. Trvinft Weiss or his brothoi', Mr. Aliraham R. Weiss, 
as to le»ral services was in the latter part of lO.'rO or early 
lOfiO. At that time Mr. ,T. Trviri" Wei.ss impiired as to the 
jiossibility of oruanizini; an investment trust for fuiblic 
sale under tin* Investment Company Act of 1040 which 
would be limited to investment in Fnited Slates Oovern 
merit securities. Yotir deponent adviserl Mr. Weiss that no 
r-eiristered investment company could make a public offer 
in" of its securities unless it had a net worth of at least 
$100,000 and that in order to oriranize such a trust such 
funds would have to be obtained. Mr. Weiss arlvised your 
dejionent that he did not have assets sufficient to supply 
sufh funrls but would have to obtain them privately from 
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others. He also made it clear that deponent’s fees would 
have to be paid out of the enterprise and would not be 
borne by him or his brother personally. 

^ 4. Thereafter, deponent caused to be organized Atlantic 
Fund for Investment in United States (jovernment Seoiri- 
ties. Inc. (herein “Atlantic Fund”), registered its shares 
for public sale with the Securities and Exchange Com- 
nns.^ion and in connection therewith organiziul Counsellors 
to act as the underwriter of such offering and Advisors 
to act as the investment advisor of Atlantic Fund. Your 
deponent was advis d at the time bv Mr. Weiss and his 
brother. Abraham H. Weiss, that they were transferring 
substantially all of their personal assets to Counsellors 
in consideration of its stock. 


5. The fee for such service was bille.l to and paid by 
( ounsellors and .\dvisors. Due to the lack of funds the 
major portion of such fee was not fiaid ,mtil IPfiS. 

b. After 1!)(,() Mriiismade Ik Schafrann. and later (.'on- 
boy. Hewitt. O’Brien Boaidman, had ;iii ai rangemetP with 
(’ounsellors for a monthly retainer to cover advice with re- 
-t»ect to these companies which were billed to and paid by 
them. The monthly retainer for October. Xovernber and 
December. 070 ami .lanuary. 1071 was paid out of the es¬ 
crow account set uf) under the order of .April 2. 1071 with 
the consent of the Fi.scal .\gent on .June S. 1071 as a ftroper 
charire a;.raii>st Coiin.sellors and Advisors 


I. In April. 1070 Paul V. Mifsud. an attornev for the 
Securities and Exchange Commission, called your deponent 
and stated that in order to make an intelligent investiga 
tioii of Hie books and records of Counsellors and A.lvisors. 
he requireil the pri'sence of the companies’ auditor to ex¬ 
plain what the entries in (he books signified. .At Mr. .Mif- 
sud’s reque.sts your deponent went to the Securities and 
Exchange Commission with Mr. William Swedlow. a cer- 
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tificd public accountant and an employee of Counsellors. 
Tlie services rendered on this occasion were billed and 
paid for by Counscillors and Advisors. No fee was charged 
for representing William Swedlow individually. 

8. On or about Decembe^r 10. 1070 the Commission is- 
•sued an order of investigation into whether Counsellors 
and Advisors an<l certain of their employees had violate»l 
various sections of law invr)lving securities and shortly 
tliereal'tc'r issued and served subj)oenas upon Counsellors, 
A<lvisors and various of their employees as individuals. 
At that time yoiir <lej)onent spoke with Mr. .J. Irving 
Weiss and advised him that such inv(‘stigation could lead 
to an in.iimction proceeding against Counsellors and .Ad¬ 
visors. the appointment o'" a 'eceiver and might ulti¬ 
mately lead t<i the revocation of the licenses h«dd by 
Counsidlors a-; a broker-d(“aler under the Securities Mx- 
change .Act of l!l.14 and the license held by .Advisors as 
an investment advisor under tlie Investment Advisor Act. 
Mr. AVeiss, as f)resid(!nt of Counsellors and Advisors, re 
Muested your rh‘j»onent to render such services as tnight 
be necessary to jirotect defendants Counsellors and .\d- 
visf)rs from such sanctions, it being understood that ile- 
jtonent’s firm would be paid the reasonable vabie of the 
services so to be remlen-d. This agreement made In 
Oecfunber. 1070 was never thereafter modifiofl or can 
celled ami is still in full forcr* and effect. 

ft. t)n or about November 11, 11171 your fleponent was 
consulted by Mr. ,1. Irving Weiss and Mr. Abraham TI. 
AVeiss as to whether or not deponent’s firm would repre¬ 
sent them individually in the admiTii^trative ))roceeding< 
which thi’ Securities and Exchange Commission had begun 
against tluun to bar them from employment by any broker- 
dealer or investment advisor. Your deponent was advised 
'hat m-ither of them liad any funds nor any prospt'ct of 
funds which could be used for such purpose. They also 
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advised your deponent that the funds which were used to 
maintain the escrow account pursuant to the order of 
April 2,1971 had been borrowed by them and they were un¬ 
able to repay the amounts so borrowed. 

(Sworn to by Hobart L. Rrinsmade, November 24, 1971.) 


A(Tidavit «if Sydney B. Wrrthrimer iti C>prH>sition to 
Application. 

rMTK!) ST.XTKS DISTRICT COrRT. 
SoT-TirK!'.\ DrsTiurT of .\kw Voi!K. 


[Same Title.] 

Sfat( of New V(»tk, 

^'oimfy of New York, ss: 

Syd.n’ev H. WKmHF.iMKU, beinp duly sworn, (leposes and 
says: 

1. 1 was apijointed Jieeeiver of all assets and prop¬ 
erty of and ownefl beneficially or otherwise by defendants 
Capital C’oimsellors, Inc. and Capital Advisors, Tnc. T 
duly f|uaiifipd in that capacity. 

2. I liis affidavit is made to set forth my position with 
respect to the ajiplication of Conboy, Hewitt, O’Brien 
& Boardrraii for yiayment of Icffal fees by the corporate 
defendants. 

3. T respectfully disagree with the position of the 
Securities and Plxchange Commission (“Commission”), 
that attorneys who represent the corporate defendants in 
proceedings brought against them by the Commission are 
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not entitled to be paid out of corporate funds. Jt would 
be an injustice not to permit such corporations adequ.ttely 
to defend themselves, albeit the charges are ultimately 
sustained and a receiver is apjminted for their assets. 
It would be flilTicult for corporations thus charged to ol)- 
tain competent counsel unless the latter are assured of 
being paid regardless of the outcome. The fact that the 
corporations are ultimat«'ly found guilty of th(! charges 
may properly (mter into valuation of the attorneys’ serv¬ 
ices, and therefore warrant a lesser amount than would 
be payable if the corporations be successful, but. in iny 
(ipinioii. should not preclude all payment. 

4. T do agree with the fmsition of the Commission that 
tile attorneys are not tmtitled to be paid bv the corpora¬ 
tions for services rendered to the individual defendants, .1. 
Irving Weiss and .Mtraharn II. Weiss, or to the individuals 
who apyieari-d as witn<*sses before tin* Commission pur¬ 
suant to subpoena: Kve Weiss, Svvedlow, Purvis and Bush. 
The attorneys should be requireil to specify exactly vvhfit 
services were render(‘fl to the two corporate defendants, 
and tin* exact time d(‘\'ot(‘d thereto. 

5. 7’he alTldavil of Mr. Mountan shows that, of the total 
of 40(1 hours sjamt, 60 were spent prior to the ayipoint 
rneiit of the Fiscal Agent on March 27, 11)71. T have 
beiui advised by counsf‘1 that, to tlu- (‘xtent that such serv¬ 
ices were rendered to the corporations and distinguished 
from the individuals. tlu‘y merely constitute a claim 
against the corporations, and cannot be treated as an 
administration expensi*. This portion of the application 
‘■■bould therefore be deferred until jiroofs of claim are 
Tiled. Furth(*r. it is urged that this portion of the claim 
is not entitled to a jireferred status. 

(Sworn to by Sydney R. Wertheimer, December 14,1071.) 
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Memorandum-Order of Hon. Irving Ben CoojM-r, Dated 
December 21, 1971, Ordering Movant F.aw Firm to 
Declare Allocation of Services. 

SEC V. Capital Counsellors, Inc., e.t al. — 71 Civ. 1390 

Oral argiiincnt on the application for counsel fees is set 
for .lanuary 11, 1972 at 4 p. m. in Room 706. 

\\ liile the following information sought hy the Court 
may uKimately he given significant weight or accorded little 
consideration or even discarded, the movant law firm, on or 
hefore the date of the oral argument, shouhl declare in 
writing the allocation of their services and time (a) he- 
fween the periods prior to March 27 and the period sub¬ 
sequent thereto; (b) as to the period subsequent to Marcli 
..7 the services rendered to Capital Counsellors, Capital 
Advisors, individual defendants ami individual witne.sses 

Vfe lire pronqited to request this data in view of the 
coTitealions made },y the Securities and Exchange Com¬ 
mission and the Receiver. 

So Crdered: 

New York, X. Y. 

December 21. 1971 

IRVTNC HEX COOPER 
C. S. D. ./. 
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J. Mountan, Jr., Dated January 4, 1972. 

January 4, 1972 

Hon. Irving Ben Cooper 
United States District Judge 
United States Courthouse 
Foley Squan; 

N’ew York, N. Y. 1(KH)7 

Be: Securities and Fixchange ('ornmission v. 
Capital Counsellors, Inc., et nl. 

Dear .Iudg«‘ Coo])er: 

'I'liis letter is written to you in accordance with th(‘ 
<lirection contained in your order of December 21, 1971 
that this liiin should declaia* in writing the allocation of 
their services and time (a) between the period prior to 
March 27, l!t71 and tin* period subs(‘quent thereto; and 
(b) as to the period subsequent t<» .March 27, 1971, the 
services rendi-rcfl to Capital Counsellors, Inc., f’apital 
•Advisors, Inc,, individual defendants and imliviilual wit¬ 
nesses. 

•As to the allocation of our services and time between 
the j)eriod prior to March 27, and the pt*riod subsequent 
thereto. Your Honor is respectfully referred to .Schedule 
,\ attached to thr* original notice f)f motion, <late(l Octo 
her 2o. 1971. Specifically, the number of hours spent by 
vour deponent’s firm prior to March 27, 1971 coin(*s to .o9V, 

lloiM’S. 

.As to the [leriod subsefpient to March 27. 1971, no serv- 

i'-e wa'-' reiidefi'i! to a.'iv itidi' i'-lod wittu.-;-:. t' 

M.arch 27. 1971. all of the time spent by this firm was in 
connection with the actioti brought by the Securities and 
FA'change (’f)mmission against the two corporate defend 
ants and the two individual defendants, otTicers of tlie cor 
pf)rate def<'ndants. .As ajipears from page 3 of the affi¬ 
davit of Tb)bart 1,. Brinsmade, verified \f)vember 24, 1971, 
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this firm was requested hy Mr. J. Irving Weiss, as Presi¬ 
dent of Counsellors and Advisors to render such services 
as might he necessary to protect Counsellors and Advisors 
in any action brought against them by the SEC for in¬ 
junction, the appointment of a Receiver or for sanctions 
and no services were rendered additional to what was so 
required. 

Respectfully submitted, 

DAVTI) MOlINTAN, Ju. 

I MM, .1R.:F 

CC: Kevin Thomas Duffy, Esq. 

Regional Administrator 
.Attorney for Securities and 
Exchange (’omrnission 
26 PVderal I’laza 
New York. N. V. KKiO? 

Leon l.eightmi, E.sq. 

.Attorney for Sydney R. Wertheimer 

Receiver 

6 E. 4r)th Street 

\ew A"ork. X. V. 10007 
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Opinion and Order 40,730 of Jud|;e Cooper Denying 

Application for Counsel Fees, Dated May 22, 1974. 

rNITF.I) STATKS DISTRICT COURT, 

SOITTHKRN DiSTRtCT OF NeW Yf>RK. 

[Samf, Tm.K. ] 

A[)p<“ararK‘<-s: 

Hoii. William I). Moran, Rcf'innal Administrator, Se¬ 
curities and Kxclian;Te Commission, 2(i Federal Plaza, 
New Yf)rk, N’ew ^'ork 10t)()7, Attorney for Plaintiff, Roarer 
M. Deitz, Ks(|.. Of Counsel. 

I.eon Lei^liton. I‘]s(|., ti Fast 4r)tli Stifct. New York, 
Xew \'ork 10017. Attorney foi- Receiver. 

Conlioy, Hewitt. O’l'rien A P.oardman, 20 I'n 

chanfjt* Placi*. Xew York. X(*\v York 1000.5. Attorneys 
for Defendants, David ,1. .Moimtan, .Ir.. I■',s(l., Of Coimsel. 

hiviNo Df.x CoocEK, 1). .1.: 

We have liefore us a motion hy defendants' attornevs, 
( onhoy, ll(■witt, tl Rritm and l>oardm;in, Fs(js., for pay- 
imuit of $20.00(1 ill l,.jral fei's out of the assets t»f Capital 
Coiinselhirs. Inc. and Capital .\dvisors, Inc. (hereafter 
( oiinsellors and “Advisors”) which com[)rise the re¬ 
ceivership estate. The motion is o|»pose(| hv the Receiver 
as well as the Securities and F..\chantre (’ommission 
(hereafter “SKC") (ui the eromul that the desired re¬ 
lief would imposi- an uul;tir hurdeii ui)on puhlic in¬ 
vestors who have already suriered sulistantial loss(-s 
!is a result of del'eudants' proven misconduct. After care¬ 
ful consuleration of movant’s claim and of the nature and 
purpose of the underlying: action, we conclude that such 
fees an* not payable out of the assets of the receiv<*rship 
<‘sfate. .\ccordin-rly, the motion is denied in all respects. 
^ Th'e fees at issm* are for services rendered from March 
2o. 1071 when tie* Court first ac'|uired .jurisdiction over 


( 


i 
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fh*- administration of tin- assets of Coimsellors and Ad 
visors until and inoludiiif; June 17, 1071, flie date of tlie 
preliminary injnnetion. Tlie fees aros*- out of defend¬ 
ants' efforts to resist tlie applieation of the SKC for in 
.innetiw relief and appointment of a receiver. Movant 
represented hoth cori)orat«> defendants, ('oimsellois and 
Advisors, as well as the iinlividiial defemlants. ,1. Irvin;; 
and .Ahraham It. \V«‘iss. \\ho were [(resident and \ie(‘- 
president resfiecf ivel y of the cor[K)rate entities. 1’he 
tem[)orary rest raining order was sieitied on March L’o, 
107I which froze th<- assets of ('coinsellors and Advisors.’ 
Thereafter, hy <iiir order of Afiril l>. l!)7I the customers 
ot f'oimsellors and Advisors were indeiimilied from any 
further depletion of their assets in defendants' posses. 
Sion. On Jnne II. I!.7I. after trial of the action, the 
oiirt held that injunctive relief was warrante.l and 
Hppointed a recener to administer the remainim; as.sets 
of (omisellors and Advi.sors. Specincally the Conrt 

found that del. ridants liad committed the followiriir fraud¬ 
ulent acts: 

(a) Sale of iinre;;ist.Ted securities in violation of the 
Securities Act ota) and (c). I.', l-.s.C. •■77e(a) and (c): 

. ('-* Sellint; securities hy means of untrue statements 
»i_vio!atn,n of t!m Securities Act !7tal. |.', CSt' 
<7<j(a): and ' •••■ 

(et Ki.iployint; mani|,i,lativ.. or decej.tive devices in 
tin .sale ol securities in violation of the Securities !\- 

S ooi /Ji * ^ ^ '' ^ ^ ounsellors, h,r ;r{‘> p 

Slipp. 201 fS.DXA’ i<»7n Ti I- • ’ • 

was sipned June 17,’l07l. ' n.|unction 

W'e'find the i.ssne here raised is resolved hv H 

„f ^ ;M>- 
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Alan F. Hughes, Inc., 481 F. 2(1 401 (2(1 Fir.), cert, de¬ 
nied, 42 (I.S.li.W. ,3.‘1.')2 (Dee. 10, 1078). 'riierc! the H(K*iiri- 
tie.s Investor I'r()f(>(‘tion Corporation (hereafter “SII*C") 
had applied for appointment of a tru.st(‘e for the li(iuida- 
tion ot a rcf^i.stered hrolcer-dealer eharf^ed with various 
violations of tlie federal seeiirities laws. That afifdiea 
tion wa.'^ unsii(*e((ssfullv opjm.sed liy <lefendant hrokei- 
dealer and its firesideiit. Defendants’ (■onns(‘l thereafter 
soui'ht to recover r(*es for resistinj^ the aj)plication fro!!i 
ass(>ts of the li<|ui(lated estate or alternatively from funds 
pro\ ided hy SlI’C. 'I’he Court denie(i recovr ry holdiitfr 
that resistin'.: li()iiidation was not a “)(urpose of the 
li'liiidation fjroceediiif^'s" within the meanl!)!' of the .Se- 
enrities Investor [‘roteetion ,\ct of |!)7() (hereafter “i;»70 
Act”). I.a C.S.C. ;78fff(;,) .,nd (f)(2). Farther, thoii-d. 
It could so provide. Congress had not in fact authorized 
(layment of such fees hy an estate li(|ui(lated pursuant 
to the l!(dl Act. The Court ceriduderl that its decision 
did not denv defendants due process or (.(|ual protection 
inasmuch as the Constitution does not re(,uire the ap- 
no.utment of coun.sel i„ <.i^i| eases and. as is e.,uallv true 
herein, defendant, suffered no d. privation .d' le.r;,)' serv- 
'ves. F-mally. the Court found a conifielldur ana!o-v to 
he Hankruntcy Act under whid, it has loni.^ heen held 
that IcCTl services in resisfin- a hankrutdev petition • re 
not compensalile thereim.ler. 

‘•'loreover. if the Constitution does not rcpiire 
••'«-npfon from a r.li,,. p... 

seeks to take aihanfaete of the hankruptev laws 
see I mled Ftntvs , . Kro^, 4(lf) F S 4‘U <)•{ « fu 

'MUre that a hrokeraip. firm resistimr an applicn 

I;:,::;;,;;;::.".. --u I- ..V 

■‘'’FC r. Hughes, 481 F. 2d at 4tl.'{. 
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I Iiou^rh the Hughes (‘asc involved an interpretation of 
tlie lt)7f) Act, its reasoning is equally applicable to the 
instant proceeding If lei^al services ren<lcr.>d in opposi¬ 
tion to a liankniptcy proceedinn^ are not conipcnsalile out 
of the hanknipf.estate, then clenriv llie services rendered 
herein in opposition to the Sl-C application for injunctive 
relief and receivership are also not cornpensahie fn.n. 
the assc'ts of (’oiiiiscllois and A<lvisors 

Ijanlcruptcy may result from ineptitmle or misfortune 
without any imputation of framl. Here the receivership 
was imposed not only h.-cause .lefemlants were failinir to 
meet their customer ol.lij.-ations hut also because that 

femlants ,n violation of the Securities Act and t»,e s/.c.iri- 
tiKs Kveharum Act. See SFJ ,, r,piu,l Counsellors, lur., 

P'lipose „r „H.se Acts was to acliie-,.. a lii-d, stand 
ord of business ethics in the securities ind.Mrv -xml 
preumt fraud in the purchase and sale of seciirdies s,, 
- P. prmect the public investor and minimixe , 

IHO nPt.3): Zeller e. Hogue Flee. Mfg. Corp.. 47fi f' ‘M 


/Po 


. Cir. Tl... , 7 „ v, 

; , ''"""7;'' '""'""I'v ... ..„ 

Tueir customer ob -r.i»ion •. •"'Mine 

is !:n;:!;:::ar:’””t;“;;:^. 

Hughes, lue., 461 F. iM ;i 74 (o., ' ■ 

■h'-n F. Snpp. .Tit: (f) Colo iPTi , ' ,-1 i' 

alterable m its position timf .1 r , / ’ ^ 

committed the framlnlent acts' If 
ho permitted to impose tlie fu'Vder'r 
... ...... 
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muJy .sufTored loss.'s in cxooss of 4 million dollars. That 
dol(“ndant s attorneys lailed (o provide for adeipiate as¬ 
surance of conijiensation other than thronfrli relian-'- 
upon a snccessinl d(“fense of tin? action is no reason for 
lraTisf«>rrinf: their loss to the |)iihlic. 

The Acts which deftmdants were found to have violated 
proviile for payment of attorneys fees in certain in- 
-tancc.*^. See Securities Acf of ]((■), la (’.S.C. 

^77K(e): Se(.nriti<s-lv,:,.I;an,-;e Aef of ID.'M '' l()(h) and 
14(a). I.h r.S.C. ^WSi(h) and 7«n(a). Tims share 
holders who have estahlished a violation of tlie s(‘cnrities 
laws hy their corporation and its oflicials should he reim- 
hnr.M*d h\ the .-orporation or its survivor for costs of 
e.stahlishin<r tli.> violation. .1/,//.. r. Kteelri, Aofo-IAfe 
( <!., .T'() H. S. ;{7.) (11170); Kahan r. Kosensliel 424 F ■>,! 
101 Clrd Cir. 1070): Wolf r. Franl:. 477 F. 2d 407 (.'01, 
( ir. 107.1): Feder r. /larringtoii, 7)H F.IM). 17) (S.I).X.^' 
19(2). Similarly where defendaiits have obtained di^- 
loissal of a com|)laint hron.trht nnder the federal secnrities 
liiw.s. they may he entitled fo reiml.nr.sement if it is 
shown that the claim was devoid of n„.,.it. So,. Fh 
r. Shields d Co., 470 f. 2d 1.244 (2d Fir l 07 ->). Fat 
Amos Treat J ( o., 411 F. 2d 1040 , 2d Fir. I'Xi'o) 

The umh-rlyint; rationale of these cas,.s. ...s we inter¬ 
pret them. IS that wh,.ro iiro.e'.ntion or defense of an ac 
t.on nnder the federal securities laws has been i,, for- 
herance ,d the pnr,,OM. of laws-orofeetio,, „f 

he pnl.hc investor th(.n the parties hearintt the costs 
ot snch prosecution or defense are entitled to reimhiirse- 
-•nt. See Miffs r. Ffeefrir Auto-Fite, supra, at 04 ! • 
Smofoin- r. Defendo Corp.. 1.20 F. 2d 2.21 (2d Fir 104.2)' 
Apply.,mr that reasonintr to the instant r.roceedimr we 
hnd tliat deiendants’ o)iposition to (he SFF ar.rilication 
in no way furthered the interests of their public investors 


} . 
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Sot ice of Appeal 

Although the professional services ren<lere<l were of 
high order and dest'rving of the legal fcfcs reijuested, the 
cost of the opposition interposed here cannot he paid out 
of the receivership estate. 

So Ordered; 

New York, N. Y. 

May 22. 1!)74 

IRVINtJ RKN COOl’KK 
Onited States District Judge 


Notice of Appeal. 

IINITKD STATKS DlSTItlC'r COnitT, 

SOT'THKKN DiSTKKT OK NkW YoRK. 
[Samk Titi.k. I 


Siius: 

Notice l.s Hereby (liven that CoiilKty. Ih witt. O'Diien 
& Hoaiflinan hereby appeals to the Tnited States (’oiirt 
of Appeals for the Seconrl Circuit from the order of 
Hon. Irving Hen Cooper. r.S.I)..l.. entered in this ac¬ 
tion (»n May 22. 1»>74. denying the motion of Conboy. 
Hewitt. O firien U Hoardnian for pavimnit of .$2(MMK) 
in legal fee.^ out of the assets of the receivership estate 
of Capital Coun.sellors. Tnc. and Capital Advisors. Inc.. 



Xofire nf Apjipal 


for thoir .■iorvicp.s as attorneys for Capital Counsellors, 
Tnc. and Capital Advisors, Inc., defendants in this ae 
tion. 

Dated: New York, N. V. 

•July 22. 1!»74 

CoNBOV, IIkwitt, O’Muikn lY Boaroman 

My: David .1. Mountan, Jr. 

.Member of the finti 
Attorneys Pro .S'e 
Oftiee ik I*. O. Adrlress: 

20 I'ixeliaiif^e Dlaee 
New ^'euk, N. V. UMMif) 
(212 -:u4-:b:b ) 
To: 

Clerk of the I’nited States Distriet Court 
Southern Distriet of New ^’ork 
Foley Siiuare 

New York, .V. Y. 

Hon. William D. .Moran 
I»eji;ional .\dniinist rator 

Seeiiritiev and Fxehamre ('o.'iimission 
2(i F(‘i|eral I'la/.a 

N’esv York. .\. \. 1(»(M)7 
.\ttorney for I'laintilV 

Le(»n I.eitrhton, 

<! l-'.ast 4.')th Street 
.New ^'(»^k. .\. Y. i()(ll7 
.\ttorney for IJeeeiver 

\Yindels ik .Marx, Fs(|s. 

.■\ttorn(>ys for .Xfinirre ('ompanv 
ol W'est ol.st Street 

New N'ork, .New York KHtlft 
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•lulicn, (ilaspr, Blitz & Schlesinjifer, Ksqs. 
Attorneys for A<|iiirre Company 
51 West 51st Street 
New York, Xew York 1001 f) 

Biitowsky, Seliwenke & Devine, Ksips. 
Attorneys for A. It. Ketelnim an.l 
Ktliel M. Ketelinm 
230 Park Avenue 

Xew York, Xew York l(«)17 


Paul ,1. Curran, K.si). 

Piiited State's .Attorm'y for the 
Southern District of Xew York 
Attorney for Internal Iteveniie Serviere 
I nited Slates Courthouse 
Foley Sijuare 

•Xew York, X.-w York 10(M)7 
. Atteuition: .Mr. .Marro 


liouis .1. Dfl'kowit/,, l‘).s(|. 

Attorney (teneral of tin- State of Xew York 
Attorney for Industrial Couuuission of 
the State of Xew 't'ork 
370 Sexerdh .Avenue 

Xew A'{»rk, .Xew York 10001 
Flliot 11. Cray, Ks.|. 

District Director of Internal Itevenue 
P>r the Internal Itevenue Service 
120 Church Street 
Xew York. Xew York 10007 


David Al. Brodsky. I<:.s,,. 
CupRenheiiner & flnterniyer 
All„rr,:y,, r„r Aar,,,, an.l 
Pi mi Street 

Xew York. Xew York 10005 


Hudson Itosenhlatt 
d822 Fox Meadow Road 
Baltimore, Md. 21207 


Shearer 
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